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PREFACE. 

This volume, an index-digest of the T5ommission's decisions in pro- 
ceedings to correct violations of the statutes which it is charged with 
the duty of enforcing, covers the period from its organization on March 
16, 1915, to and including June 30^ 1921. It sets forth concisely 
the commission's findings and rulings in each case, with annotations 
of Federal court decisions and recent articles and discussions in the 
leading legal publications. The annotations of the law cover only 
the leading cases decided by the Federal courts prior to April 30, 
1922. 

It should be remembered that this volume is intended only to be 
an index to the law on unfair competition. While the cases cited 
show the gradual judicial development of this law, and are, in the 
main, directly in point as to each case under which cited, yet they 
should be given careful individual consideration. Too much weight 
should not be given to the excerpts and citations in their use to 
support points in new cases without a careful study of the case as 
a whole and the application of the law embodied therein. 

Attention is also directed to the fact that where '* Decrees and 
Judgments in Federal Anti-trust Cases " is cited, such citation refers 
to the volume containing the decrees and judgments entered from 
July 2, 1890 to January 1, 1918. 

This volume was prepared and edited by Mr. Ishmael Burton of 
the Commission's staff. 
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Standard Paint & Lead Works, 1 F. T. C. 285. {See Consolidated Oil Co.) 

Standard Soap Co^ 2 F. T. C. 77 76 
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Swan & Sons, Wm. H., 1 F. T. C. 105 79 
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United Indigo & Chemical Co. (Ltd.), 3 F. T. C. 425 76 

United Rendering Co. et al.^ 3 F. T. C. 284 101, 108 
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Van Schaack & Sons, Peter, 3 F. T. C. 265 36 
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ADULTERATION. 

[See also MiBbranding; Advertising falsely and misleadingly.] 

FAILURE TO DISCLOSE. 

1. Rope, — ^A corporation engaged in the manufacture and sale of 
rope used the word *' Manila** on its letter heads, price lists, and in- 
voices and on its tags, stencils, and printed matter attached and 
applied to said rope, and so used and distributed among dealers 
and consumers of rope, or attached and applied to such rope such 
letter heads, price lists, etc., as to deceive and mislead the public; the 
facts being that a large part of the rope so branded was not composed 
of pure Manila fibre; held that such false and misleading statements 
constituted an unfair method of competition. (Federal Rope Com- 
pany (Inc.), 2 F. T. C. 327.) 

2. Seed — Farm, garden, and flower, — ^A corporation engaged in the 
sale of farm, garden, and flower seed upon the mail-order plan, with 
a capacity to mislead the public, failed in its catalogue to advise 
prospective purchasers that any of its brands contained weed seed, 
and failed to show the weed seed content on the tags attached to the 
bags of seed, as required by the State laws of various States; held 
that such course of conduct, under the circumstances set forth, con- 
stituted an unfair method of competition. (A. A. Berry Seed Co., 
2 F. T. C. 427.) 

3. Same, — A corporation dealing in farm and grass seed, chiefly on 
the mail-order plan, with the effect of misleading the public and 
embarrassing competitors, advertised and sold certain mixtures of 
grass seed in such a manner as to mislead the purchaser into believing 
that certain high-grade seed predominated; the fact being that such 
grass seed mixtures contained large percentages of the seed of various 
kinds of weeds, and other impurities, particularly the seed of noxious 
weeds, and that samples showed on analysis low germinating power, 
and those advertising it failed to advise customers that its seed was 
low-grade or that it mixed high-grade and low-grade seed, or that 
certain of its seed contained noxious weeds, but, on. the contrary, 
claimed that its seed was high grade, thoroughly recleaned, arid free 
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from noxious weed seed, lield that such course of conduct, under the 
circumstances set forth, constituted unfair methods of competition. 
(American Mutual Seed Co., 3 F. T. C. 177.) 

4. Sponges, — A corporation engaged in the sale of sponges by 
weight, '* loaded'' same by the addition of foreign substances, which 
did not increase their usefulness or durability but were added for the 
sole purpose of increasing their weight. This was done with the 
knowledge and expectation that the same would be resold to retailers 
and large consumers without disclosing the fact that their weight 
had been artificially increased. Such loaded sponges were sold to 
packers and wholesalers who knew of such ^'loading,'' thereby en- 
abling them to mislead and deceive retailers and consumers who un- 
wittingly bore in whole or in part the cost of such *' loading.'' This 
was done with the effect of aiding in the misleading and deception of 
retailers and consumers and of enabling it and its packer and whole- 
sale purchasers to secure business on a false and fictitious basis, and 
also to force competitors to sell "loaded" sponges, all of which 
worked to the injury of competitors who did not sell "loaded" 
sponges and to the injury of the public, lield that such practices, under 
the circumstances set forth, constituted unfair methods of compe- 
tition. (Lasker & Burnstein, 3 F. T. C. 246.) 

In the following cases, which involve substantially the same facts 
as the case immediately preceding, the Commission made similar 
findings: 

American Sponge & Chamois Co., Greek- American Sponge Co., National Sponge & 
Chamois Co., Nasaua Sponge Co., 3 F. T. C. 252; Joseph Bloch (Inc.), 3 F. T. C. 253; 
H. L. Ettman Sponge Co., 3 F. T. C. 359; Peter Van Schaack & Sons, 3 F. T. C. 265; 
Emil Bloch, sole trader, doing business under the name and style ol Emil Bloch, 
3 F. T. C. 272; Andrew Blum, sole trader, doing business under the name and style of R. 
Blum^ 3 F. T. C. 278; Albert Bloch et al., doing business as Albert Bloch & Son. ; Nathan 
Sinenberg, a sole trader, doing business as Florida Sponge & Chamois Co.; Harry J. 
Levy et al., doing business as Levy Bros., 3 F. T. C. 258; M. F. Bosenbaum et al,; 
doing business as Atlantic Sponge Co.; Theodore Schroeder and Harry H. Tremayne, 
doing business as Schroeder & Tremayne; S. Perlman et al., doing business as S. Perl- 
man & Son; Franklin L. Lampel, sole trader, doing business as F. L. Lampel Sponge 
Co., 3 F. T. C. 264; Job. Niehaus Co., Herbert N. Worth, and Maurice Seelman, copart- 
ners, doing business as A. Isaacs Co.; Henry Freirich and Paul Mansell, copartners, 
doing business as Freirich & Mansell; and John K. Cheyney et al., doing business as 
John K. Cheyney & Co., 3 F. T. C, 271; Geo. M. Emmanuel & Co. 



▲D0IN6 OTHEB IN6BEDIENTS TO COM- 
PLAINANT'S GOODS FOR RESALE. 

♦ 

''Complainant which makes and sells a 
well-known sirup for soda fou/itains, to be 
diluted with carbonated water and sold 
to the public as a drink, held entitled to 
an ininnction tn restrain defendants, who 



operate a soda fountain, from diluting 
complainant's sirup and adding other 
ingredients before placing it in their 
fountain, and drawing and selling the 
mixture as complainant's drink. ^' (Syl- 
labus.) (Coca Cola Co. r. Brown &, 
Allen. 274 Fed. 48L) 
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ADVERTISING FALSELY AND MISLEADINGLY. 

[See also Adulteration; Misbranding; Misrepresentation; Passing Off.] 

I. Adulteration of goods not disclosed, 1-3. 
II. Adulterated goods represented as pure, 4. 

III. Assets, business, good will, and financial standing, 5. 

IV. Capital stock, 6. 

V. Design and origin of goods, busineBs done with the Government, and value 

of capital stock, 7. 
VI. Endorsement accorded and use made of goods, 8-13. 
VII. Government connection with or sanction of business, 14-15. 
VIII. Infringement suits not in good faith, 16. 
IX. Letterheads and statlonc^ry, 17. 
X. Nature of business, 18-23. 

XI. Old, secondhand, or reconstructed goods, 24-28. 
XII. Order or ruling of Government bodies, 29-32. 

XIII. Origin of goods, 33-36. 

XIV. Passing off, 37. 

XV. Patent infringement, 38. 
XVI. Price of goods, 39-50. 
XVII. Quality and uses of goods, 51-58. 
XVIII. Source of supply. (See origin of goods.) 
XIX. Standards and metJiods of dcang business, 59-62. 
Xi. Trade name, 63. 
XXI. Unpatented goods as patented, 6ll. 

I. ADULTERATION OF GOODS NOT DISCLOSED. 

1. Paints, oils, etc, — Selling and offering to sell, on the part of a 
manufacturer or dealer in paints, oils, turpentine, and kindred pro- 
ducts, by advertisements and otherwise, goods which had been 
adulterated, mixed, or compounded with a low*grade mixture of oil 
and other ingredients, the same being offered and sold as and for pure 
products without affirmatively indicating that the same were 
adulterated, compounded, or mixed, hdd to constitute an unfair 
method of competition, (Consolidated Oil Co. et al., 1 F. T. C. 285.) 

2. Same. — ^A corporation engaged in the manufacture and sale of 
oils, turpentine, and kindred products, represented by means of 
advertisements and brands that a product sold by it composed of 
turpentine adulterated with mineral oil was *' second-run'/ turpen- 
tine, the fact being tJiat there is no product commercially known as 
*' second-run'' turpentine, with the result of misleading the pur- 
chasers into believing that the turpentine was a pure product, held) 
that such advertising and branding, under the circumstances set forth, 
constituted an unfair method of competition. (Plomo Specialty 
Mfg. Co. and Riverside Refining Co., 2 P. T. C. 195.) 

The following cases involving substantially the same set of facts 
were decided accordingly: 

Penn Lubric Oil Co., trading as The Midwest Linseed Oil & Paint Co., 2 F. T. C. 295; 
and James Duffy, trading as The Sanitary Turpentine Co., 2 F. T. C. 313. 
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3. Knit goods, — Advertising and selling, on the part of a <5orpora- 
tion engaged in the manufacture and sale of underwear, shirjts, etc., 
in competition with manufacturers making underwear composed 
wholly of wool and by them so branded and labeled,, of certain knit 
goods as ''Men's Natural Merino,'' ''Men's Natural Wool," or 
"Worsted Shirts," etc., such goods being composed partly of cotton, 
Tieldj under the circumstances set forth, to constitute a method of 
unfair competition. (Winsted Hosiery Co., 2 F. T. C. 202.) 

The following cases involving substantially the same set of facts 
were decided accordingly: 

The H. E. Bradford Co., 2 F. T. C. 207; Moore & Tierney, 2 F. T. C. 223; G. H. Mc- 
Dowell, trading under the firm name and style of G. H. McDowell <fe Co., 2 F. T. C. 228; 
The Faith Knitting Co., 2 F. T. C. 233; Black Cat Textiles Co., 2 F. T. C. 238; Wm. 
Moore Knitting Co., 2 F. T. C. 243; W. R. Tillotson Manufacturing Co., 2 F. T. C. 248; 
Hope Knitting Co., 2 F. T. C. 253; The Lackawanna Mills, 2 F. T. C. 258; Atlas Knit- 
ting Co., 2 F. T. C. 264; The Broadalbin Knitting Co. (Ltd.), 2 F. T. C. 269; Glaston- 
bury Knitting Co., 2 F. T. C. 274; The New England Knitting Co., 2 F. T. C. 279; 
Clarke & Holesapple, 2 F. T. C. 285; Root Manufacturing Co., 2 F. T. C. 290; Himes 
Underwear Co., 2 F. T. C. 307; The Rob Roy Hosiery Co., 2 F. T. C. 340. 

n. ADULTERATED GOODS REPRESENTED AS PURE. 

4. Knit goods. — ^A corporation engaged in the manufacture and 
sale of knit underwear, in competition with manufacturers and 
importers of underwear composed wholly of wool, and also with manu- 
facturers and importers of underwear composed partly of cotton, who 
very carefully branded and labeled their underwear with reference to 
composition or failed to brand and label the same at all in that res- 
pect, branded, labeled, advertised and sold certain lines of its under- 
wear not composed wholly of wool but fabric of which, due to its manu- 
facture from ^'wool spun" yams, was composed of cotton and wool, 
as ''Men's Natural Merino Shirts '\ ''Men's Gray Wool Shirts,'' etc., 
and thereby misled a substantial part of the purchasing public into 
believing that such goods were all wool; said corporation also tended 
to encourage and aid representations to consumers to that effect by 
ignorant or unscrupulous retailers and sales people, held, that such 
branding, labeling, advertising and sales, under the circumstances set 
forth, constituted unfair methods of competition. (Winsted Hosiery 
Co., 3 F. T. C. 189.) A similar decision was made in American 
Hosiery Co. 3 F. T. C. 1 ; which case involved substantially the same 
set of facts. 

CONFORMITY WITH tNlVERSAL CUSTOM | the commission's order (272 Fed. 957), 
OF TRADE NO DEFENSE, WHERE PUBLIC 



IS DECEIVED AND MISLED. 

On a petition for review in the Winsted 



saying, 

**The practice by an underwear manu- 
facturer of branding its products as wool, 



Hoisery Co. case, the Circuit Court of i merino, etc., when in fact they were com- 
Appeals for the Second Circuit set aside posed only partly of wool or merino. 
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which wa8 shown in conformity to the 
univeiaal custom among manufacturers 
of such articles, and not to deceive the 
trade, though it misled some customers, 
is i^ot unfair competition within the Trade 
Commission act, so the Trade Commission 
can not order the manufacturer to desist 
from such practices." (Syllabus.) 

On a writ of certiorari, the United 
States Supreme Court reversed the fore- 
going decision of the lower court, Mr. 
Justice Brandeis in delivering the court's 
opinion said: . 

"The fact that nusrepresentation and 
misdescription have become so common 
in the knit underwear trade that most 
dealers no longer accept labels at their 
face value, does not prervent their use 
being an unfair method of competition. 
A method inherently unfair does not 
cease to be so because those competed 
against have become aware of the wrong- 
ful practice. Nor does it cease to be 
unfair because the falsity of the manu- 
facturer's representation has become so 
well known to the trade that dealers as 
distinguished from consumers, are no 
longer deceived. The honest manu- 
facturer 's business may suffer, not merely 
through a competitor's deceiving his di- 



rect customer, the retailer, but also- 
through the competitor's putting into the 
hands of the retailer an unlawful instru* 
ment, which enables the retailer to in- 
crease his own sales of the dishonest 
goods, thereby lessening the market for 
the honest product. That a person is a 
wrongdoer who so furnishes another with 
the means of consummating a fraud has 
long been a part of the law of unfair com- 
petition. And trade-marks which de- 
ceive the public are denied protection 
although members of the trade are not 
misled thereby. As a substantial part 
of the public was still misled by the use of 
the labels which the Winsted Company 
employed, the public had an interest in 
stopping the practice as wrongful; and 
since the business of its trade rivals who 
marked their goods trujUifully was neces- 
sarily affected by that practice the Com- 
n^ssion was justified in its conclusion 
that the practice constituted an unfair 
method of competition; and it was au- 
, ikonzed to order that the practice be dis- 
continued." (Winsted Hoisery Co. v. 
F. T. C. Opinion of U. S. Supreme 
Court delivered April 24, 1922, reversing 
272 Fed. 957.) 



m. ASSETS, BUSINESS, GOOD WILL, AND FINANCIAL STANDING. 

5. Misrepresentation of the plan of organization, assets, resources, 
good vrSH, and financial standing of a corporation, organized for the 
ostensible purpose of manufacttiring and selling automobiles in 
large quantities, on the part of its president and fiscal agent, who Was 
also its promoter, in selling and offering for sale its stock, by 
advertising and circulating false, misleading, and unfair reports and 
statements, hdd, under the circumstances set forth, to constitute an 
unfair method of competition. (Pan Motor Co. and Samuel C. 
Pandolfo, 2 F. T. C. 413.) 

IV. CAPITAL STOCK. 

6. Quantity to be sold misrepresented. — ^A corporation organized 
for the purpose of manufacturing and selling automobiles, acting 
through its president and fiscal agent, who was also its promoter, 
in selling and offering for sale the stock of said corporation, falsely 
stated, advertised, and published that individual subscriptions to the 
stock of said corporation would be limited and that a limited allot- 
ment of stock would be made to particular States, cities, and com- 
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munitieS; Ti^id that such false representations and course of conduct^ 
under the circumstances set forth, constituted unfair methods of 
competition. (Pan Motor Co. and Samuel C. Pandolfo, 2 F. T. C. 
413.) 

y. DESIGN AND ORIGIN OP GOODS, BUSINESS DONE WITH THE GOV- 

ERNMENT, AND VALtJE OF CAPITAJL STOCK. 

7. A corporation organized for the purpose of manufacturing and 
selling automobiles, made, published, and advertised, and circulated 
false and misleading representations, predictions, and promises 
relating to the design, production, and manufacture of a certain 
iliotor tractor, described as ''Pan Tank-Tread Tractor''; and also 
published similar statements regarding the value of the stock of said 
corporation and the volume and nature of the business done by said 
corporation for the United States Government, with the purpose of 
creating an impression and belief that the stock of said corporation 
was ratably equal in value to Liberty bonds, held' that such false 
representations, methods, practices, and course of conduct, under the 
circumstances set forth, constituted unfair methods of competition. 
(Pan Motor Co. and Samuel C. Pandolfo, 2 F. T. C. 413.) 

VI. INDORSEMENT ACCORDED AND USE MADE OF GOODS. 

8. Spark plugs, — ^Advertising falsely, on the part of a corporation 
engaged m the manufacture and sale of spark plugs, that its product 
had been certified by the Bureau of Standards of the United States 
Department of Commerce, lield to constitute an unfair method of 
competition. (The^Silvex Co., 1 F. T. C. 301.) 

9. Lumber and huUding materials, — ^The making of false and mis- 
leading statements, on the part of a mail-order house dealing in 
lumber and building materials, to the effect that the United States 
vouched for and guaranteed its reliability and honesty, and that the 
Post Office Department censored its advertising matter, held to con- 
stitute, imder the circum^stances set forth, an imfair method of com- 
petition. (Gordon Van Tyne Co., 1 F. T. C. 316.) 

10. Educational system. — ^A concern engaged in th^ publication 
and sale of textbooks, charts, lesson sheets, etc., for use in teaching 
bookkeeping, shorthand, typewriting, etc., with a tendency to mis- 
lead and deceive the public, distributed advertising matter contain- 
ing statements; , 

(a) That the Supreme Cpurt had decided that the concern's 
bookkeeping course was the best; 

(6) That its "civil service bookkeeping set was drafted by 
the government", such statem^ents being without foundation 
or fact; 
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(c) That 85 per cent of the Goverament oflBcial court re- 
porters holding positions paying <5,00(y or more a year wrote 
the concern's system of shorthand; whereas the United States 
court reporters do not receive the large salaries indicated, 
hdd that such false and misleading adveiftising, nnder die circum^ 
stances set forth, constituted an unfair method of com^petition; 
(John F. Draughon, doing business in the ncm^e of Draughon Text 
Book Co., 2 F. T. C. 388.) 

.11. Same. — ^A concern engaged in the publication and sale of text 
books, charts, lesson sheets, etc., for use in teaching bookkeeping, 
shorthand, typewriting, etc., with a tendency to mislead and deceive 
the public, distributed circulars entitled ^'Government Reports on 
Pitmanic and Graham Shorthand Writers, '' which represented: 

(a) That certain statistics representing the percentage of 
shorthand writers using the Pitmanic-Graham syst^n emanated 
from the Government, whereas they were compiled by private 
institutions; 

(6) That a recent Government report showed that approxi- 
mately 77 per cent of the stenographers in the Federal service 
were writers of Pitmanic shorthand, whereas the statistics used 
were six years old; 

{c) That a Governm^t report showed that of 886 United 
States official court reporters, 807 wrote the Pitmanic system of 
shorthand, whereas no such statement had appeared in any 
Government publication; 

id) That the Government recognizes the Pitmanic as the 
only standard system; and 

(e) That a Government report showed that 91.2 per cent of 
all leading court and ^congressional reporters of the United 
States wrote :the Pitmanic shorthand, whereas the Government 
has never expressed any preference and report quoted from was 
in no sense a Government document, 
hdd that such false and misleading advertising, imder the circum- 
stances set forth, constituted an unfair method of competition. 
(John F, Draughon, doing business in the name of Draughon Text 
Book Co., 2 F. T. C. 388.) 

12. Accounting machine. — ^Advertising, on the part of a corporation 
engaged in the manufacture and sale of an accounting machine, that 
its product had been adopted by the Federal Government, the city 
of New York, and numerous nationally known concerns, and that 85 
per cent of the leading concerns of the country solved their accounting 
problems by its use; the fact being that its use was limited in prac- 
tically all instances to the simpler accounting transactions and 
with more important work other machines were used, heldj under 
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the circumstances set forth, to constitute an unfair method of com- 
petition. (Accounting Machine Co. (Inc.), 3 F. T. C. 361.) 

13. Salt preparation for live stock. — ^A concern and an individual 
in the sale of salt blocks for live stock under the brand name *'Sal 
Tonik," falsely advertised '* United States Government adopts Sal 
Tonik — Quartermaster Department of the United States Army has 
adopted Sal Tonik and purchased our entire southern output for 
use in the United States Cavalry * * *," and reproduced a letter, 
falsely alleged to have been written by the *' Assistant Veterinarian 
of the United States at Camp Johnston, '' indorsing such product and 
the results of its use at his camp; the facts being that only one pur- 
chase thereof was made by the Government and that in other respects 
the advertising was false and misleading, hdd that such false and mis- 
leading advertising, under the circumstances set forth, constituted 
unfair methods of competition. (Gruarantee Veterinary Co. and 
George L. Owens, 3 F. T. C. 402.) 

Vn. GOVERNMENT CONNECTION WITH OR SANCTION OP BUSINESS. 

14. Paints and varnishes, — ^The false and deceptive advertising 
on the part of an individual dealing in paints under the name of 
''United States Salvage Company," of his paints, as ''Army & Navy 
Brand, '"' Army & Navy Paints, 100 % Pure * * * The Govern- 
ment wants you to paint''; and under the name of "Army & Navy 
Paint Company'' falsely and deceptively to advertise his paints as 
"Our Brand of Army & Navy Paint, " which conduct had a tendency 
to deceive and mislead the public into believing that the paints so 
oflFered had been made for the Government according to its specifica- 
tions, and purchased by him as surplus stock, heldy under the circum- 
stances set forth, to constitute unfair methods of competition. 
(A. E. Lind, doing business under the name and style of United 
States Salvage Co., 3 F. T. C. 130.) 

15. Same. — An individual, imder the names of "Government 
Supply House" and "Pelstrings Government Supply House," falsely 
and deceptively advertised and offered for sale various paints and 
varnishes as "Government Supplies," "War Supplies," "Government 
Spar Varnish"; and "Government Structural Paint, boxed for over- 
seas shipment," the fact being that such paints and varnishes had 
never belonged to the Government or any department thereof, and 
that at the time of said advertisements he had in stock no paint, 
varnish, or war or other supplies oT any kind with which the Govern- 
ment had been in any way connected, held that such false and mis- 
leading advertising, under the circumstances set forth, constituted an 
unfair method of competition. (Louis Pelstring, 3 F. T. C. 42.) 
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Vra. INFRINGEMENT SUIT NOT IN GOOD FAITH. 

16. Advertising thai suit for infringement of its patents woidd be 
instituted against all who applied gummed sealing tape by means of its 
competitors^ machines, such threats not being made in good faith 
with intent to bring suit, but for the purpose of injuring competitors 
by intimidating, coercing, and driving away their customers, held to 
constitute an unfair method of competition. (National Binding 
Machine Co., 1 F. T. 0. 44.) 

IX. LETTERHEADS AND STATIONERY. 

17. Misrepresentation of office , factory j etc.j thereon, — Using, on the 
part of a manufacturer and a dealer in, and on the part of an indi- 
vidual engaged in the manufacture and sale of paints, oils, turpentine, 
and kindred products, cuts, prints, pictures, and other representations 
on its letter heads which falsely represented its office, factory, plant, 
place of business, and equipment, held to constitute an unfair method 
of competition. (Consolidated Oil Company et al., I'F. T. C. 285.) 

X. NATURE OF BUSINESS. 

18. Falsely representing business as manufacturing. — Advertising 
on the part of a dealer in shoes and footwear by means of catalogues, 
etc., that he was a shoe manufacturer and shoe manufacturers' dis- 
tributor; that shoes sold by him passed directly through the factory 
to the purchaser; that his only thought was to produce the best 
shoes in the world for the money, and that his life work had been a 
study of manufacturing and distributing shoes to the consumer, the 
fact being that he was not a manufacturer nor was he acting as a 
distributing agent of any manufacturer, Jield to constitute an unfair 
method of competition. (C. L. Chase, trading under the name and 
style ol Chase Shoe Co., 1 F. T, C. 495.) 

19. Sam£, — ^A corporation engaged in the manufacture and sale 
of gum paper, known as ^'Sealing tape,'' expended annually a sub- 
stantial sum of money in advertising; thereafter, an individual 
engaged as a "converter" in the sale of toilet paper and paper bags, 
adopted the same name as the corporation and advertised and 
represented himself as a manufacturer, the facts being that : 

(a) He owned no mill making toilet paper; 
(6) His interest in such mill had been very limited both in time 
and amount; and 

(c) His interest in and representation as sales agent of a paper- 
bag factory had been likewise limited, 
h£ld that such false and misleading advertising and representations, 
under the circumstances set forth, constituted unfair methods of 
competition. (H. Norwood Ewing, doing business under the firm 
name of Liberty Paper Co., 3 F. T. C. 13.) 
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20. Same. — Publishing and circulating on the part of a corpora- 
tion engaged in the purchase and sale to retailers of talking machines 
a catalogue containing a cut representing a manufacturing plant, 
together with the words '^ Home of the Masterphone, Adrian, Mich- 
igan, " for the purpose and with the tendency and capacity to mis- 
lead said customers into believing that the corporation manufactured 
machines sold by it, the fact being that it did not manufacture and 
did not own, lease, occupy, or operate the plant represented, held, 
under the circumstances set forth, to constitute an unfair method of 
competition. (Boston Piano & Music Company, 3 P. T. C. 168.) 

21. Falsely representing husiness as storage and warehouse, — Per- 
sons regularly engaged in the manufacture and sale by mail of 
phonographs resembling well-known makes adopted the trade names 
''Illinois Storage Company," ''Qiicago Storage Company," and 
''Chicago Storage Sales Company" for the purpose and with the 
effect of deceiving purchasers and the pubUc generally as to the true 
nature of their business; and falsely advertised under one of their 
various names that — 

(a) The phonographs advertised had been stored for safe- 
keeping and were ofiFered for sale to cover unpaid storage charges; 
(6) In the course of their storage and warehouse business 
they had come into possession of a single phonograph or single 
lots of phonographs never removed from the original crates in 
which shipped from the factory and now offered for sale for the 
purpose of covering unpaid storage; 
the said method of advertising being for the purpose of disposing of 
new phonographs manufactured by them under the name of Tyrolia 
Talking Machine Co. ; held that such false and misleading advertising, 
under circumstances set forth, constituted unfair methods of competi- 
tion. (Waverly Brown, Mrs. Waverly Brown, and John F. Connelly, 
trading as Illinois Storage Co., Chicago Storage Co., Chicago Storage 
Sales Co., and Tyrolia Talking Machine Co., 3 F. T. C. 156.) 

22,, Same, — ^A person regularly engaged in the sale by mail of 
phonographs resembling well-known makes adopted the trade name 
"Household Storage Company" for the purpose and with the effect 
of deceiving purchasers and the public generally as to the true nature 
of his business, and in the conduct of such business he falsely adver- 
tised that — 

(a) In the course of his storage and warehouse business he 
had come into possession of a single phonograph or single lots 
of phonographs never removed from the original crates in 
which shipped from the factory and of value greatly in excess of 
the price at which offered; 

(&) Such offers were limited to a single phonograph or lot and 
would not again be made; 
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said phonographs being offered at less than one-third of the prices at 
which listed in the advertising matter, the fact being that suoh pho- 
nographs were manufactured to sell and were customarily sold at the 
prices at which offered; lidd that such false and misleading advertising, 
under circumstances set forth, constituted unfair methods of competi- 
tion. (P. Tyrrell Ward, trading under the name and style of House- 
hold Storage Co., 3 P. T. C. 163.) 

23. Falsely representing self as wholesaler, — Falsely advertising by 
a firm in the sale of groceries by mail, exclusively in combination 
orders which were of comparatively small size and so priced that each 
order yielded a satisfactory profit, and equaled or exceeded the sum 
of such prices as retailers would usually obtain for the different items 
composing the various assortments, that it was regularly engaged in 
the sale of groceries at wholesale and that purchasers from it saved 
from 30 to 50 per cent on their purchases, heldj under the circum- 
stances set forth, to constitute an unfair method of competition. 
(Liberty Wholesale Grocers, 3 F. T. C. 103.) 

XI. qLD, SECONDHAND, OR RECONSTRUCTED GOODS. 

24. Automobile ftr^.— Failure of an individual or corporation 
advertising and selling automobile tires to advertise and disclose to 
purchasers that said tires were rebuilt and reconstructed from travel- 
worn and discarded tires from which the name and brand or mark 
of the original maker had been obliterated, and the advertising of 
such tires in such a way as to convey the impression that the goods 
were new and made of theretofore unused material, held to constitute, 
tinder the circumstances set forth, unfair methods of competition. 
(E. P. Janes, vS. A. Paul, Ironclad Tire Co. (Inc.), Queen Rubber Co. 
(Inc.), Overoad Tire Co. (Inc.), and Worth More Tire Co. (Inc.), 
1 F. T. C. 380.) 

25. Same. — ^A corporation and two individuals owning the major- 
ity of the stock thereof advertised automobile tires, rebuilt or 
reconstructed from partially worn and discarded tires from which the 
name and brand or mark of the original maker had been obliterated 
and new name or brand stamped thereon, according to the agency 
through which such tires were offered for sale, with a tendency 
thereby to mislead the purchasing public into believing that such 
tires were new and manufactured in accordance with the processes 
generally employed by the manufacturers of standard automobile 
tires; held that such advertising, under the circumstances set forth, 
constituted an unfair method of competition. (Wm. H. Batcheller, 
Geo. Batcheller, and Akron Tire Co. (Inc.), 2 F. T. C. 119.) 

26. Same. — ^A partnership engaged in the business of cementing 
and sewing together used and secondhand tires advertised the same 
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extensirely as ''double-tread'' tires, and sold them to the public 
throughout the United States without clearly indicating that said 
tires were made of secondhand and unserviceable tires, held that such 
false and misleading advertising constituted, under the circumstances 
set forth, an unfair method of competition. (Sophia Cohn, Samuel 
Chazanoff, and B. Counslbaum, copartners doing business under, the 
firm name and style of The Goodwear Tire & Tube Co., 2 F. T. C. 216.) 

27. MoHon-picture films, — An individual engaged in the business 
of selling, leasing, exploiting, and exhibiting motion-picture films 
and advertising m'atter, sold, exploited, and exhibited a picture called 
''Mothers of Liberty" to motion-picture exhibitors and the motion- 
picture-theater-going public, without apprising them of the fact that 
a portion of the same had been previously shown as "The Ordeal"; 
and distributed advertising and publicity matter in connection with 
the exploiting and exhibiting of such pictures, also without indicating 
that a part thereof had already been shown as "The Ordeal." The 
various acts as set out in the foregoing resulted in misleading the 
motion-picture-theater-going pubUc in the belief that the said 
"Mothers of Liberty" was new and had never theretofore been shown 
or exhibited; lield, that such relabeling and advertising, under the 
circumstances set forth, constituted unfair methods of competition. 
(The Royal Cinema Corp., The Mothers of Liberty Picture, and The 
Monopole Pictures Co., 2 F. T. C. 88.) 

28. Typewriters, — Selling through advertisements, on the part of a 
corporation dealing in used typewriters, in which it was not dis- 
tinctly, definitely, and clearly stated and set out that such machines 
were used, repaired, or rebuilt, heldj under the circumstances, to con- 
stitute an unfair method ^f competition. (Typewriter Emporium, 
1 F. T. a 105.) 

In the following cases involving substantially the same facts, the 
commission issued similar orders: 

Dearborn Typewriter Co. (Inc.), 1 F. T. C. 109; Harry A. Smith, 1 F. T. C. 109; and 
W. H. Beardsley, doing business as Metro Typewriter Co., 1 F. T. C. 109. 



iDVGTISEHENTg SHOULD CLEARLY INDI- 
CATE THAT MACHINES WERE USED OR RE- 
BUILT. 

"Where defendants engaged in making 
a competing machine, sold plaintiff's 
patented machine, designed to protect 
checks from adulteration, held that de- 
fendants should make it clear in adver- 



tisements that plaintiff's machines were 
used or rebuilt ones." (Syllabus.) (Todd 
Protectograph Co. v, Hedman Manufac- 
turing Co. et al., 254 Fed. 829; affirmed in 
265 Fed. 273.) 

See also Passaic Print Works v. Ely 
A Walker Dry Goods Co. et al., 105, Fed. 
16.3. 



XII. ORDER OR RULING OF GOVERNMENT BODIES. 

29. Federal Trade Commission, — The publishing and circulating, 
on the part of a mail-order house dealing in lumber and building 
materials, an advertisement purporting to be a quotation from an 
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order of the Federal Trade Commission against certain competitors, 
such advertisement being false and misleading and a gross misrepre- 
sentation of said order, held to constitute an unfair method of compe- 
tition. (Gordon Van Tyne Cp., 1 F. T. C. 316.) 

30. Ohio Food and Drug Comndssion, — Publishing and circulating 
by means of circular letters, on the part of an individual engaged in 
the manufacture and sale of oils, paints, turpentine, vand kindred 
products, the false statement that the Ohio Food & Drug Commission 
had ruled that linseed oil (and other products) not used for food or 
medicinal purposes must be labeled '^ adulterated," held to consjbitute 
an unfair method of competition. (Consolidated OH Co., et al., 
1 F. T. C. 285.) 

31. United States Public Health Service. — ^An individual engaged in 
the manufacture and sale of cleaning and disinfecting fluids and simi- 
lar products, circulated among customers, dealers, and the public 
printed pamphlets containing excerpts from an address of a physician, 
and printed in a public health bulletin of the United States Public 
Health Service, so gotten up as reasonably to lead the readers to be^ 
lieve that such PubUc Health Service had sweepingly condemned the 
use of drip machines employed by his competitors as toilet disin- 
fectors, the fact being that the individual quoted was not connected 
with said service and did not speak for it; and further, falsely stated 
that he had the word of every health authority in the country that 
drip cans were a fraud and their use had been discarded and pro- 
hibited as insanitary in every United States public building; held that 
such false and misleading advertising and such statements, imder the 
circumstances set forth, constitute imfair methods of. competition. 
(Plunkett Chemical Co., 3 F. T. C. 53.) 

32. United States Bureau of Standards, — Falsely advertising, oa 
the part of a corporation engaged in the manufacture and sale of 
spark plugs, that its product had been certified by the Bureau of 
Standards of the United States Department of Commerce, heldyunder 
the circumstances set forth, to constitute an unfair method of compe- 
tition. (The Silvex Co., 1 F. T. C. 301.) 

Xm. ORIGIN OP GOODS. 

33. Oil, turpentine, etc — Selling and offering to sell to the trade and 
general public, on the part of a manufacturer or a dealer m paints, 
oil, turpentine, and kindred products, a product called/and adver- 
tised as '^Manchurian Linseed Oil Compound," whcl/was not im- 
ported, held to constitute an unfair method of coi^etition. (Con- 
solidated Oil Co. et al., 1 F. T. C. 285.) 

34. Seed (farm, garden arid ^otuer).-— Advertising ^^ the part of a 
corporation dealing in farm and grass seed) w*^ ^® effect of mis^ 
leading the public and embarrassing compet^'** that (1) its seed 
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stock was grown exclusively for it in the Northwest, tod its buyers 
were sent into these sections where the seed Reached its highest per- 
fectioU; and the entire output of the whole community bought; 

(2) that its standard grades of alfalfa were invariably Nebraska grown; 

(3) that it bought no alfalfa seed after it reached the terminal market 
but secured it direct from the grower, all of which claims were false 
and misleading, heldy under the circumstances, to constitute an unfair 
method of competition. (American Mutual Seed Co., 3 F. T. C. 177.) 

35. Same, — A corporation engaged in the sale of farm, garden, 
and flower seed, upon the mail-order plan, with a capacity to mislead 
the public, falsely represented in one of its catalogues that a large 
portion of its grass seed was grown by farmers in its immediate 
vicinity, the most fertile section of the State, and that it contracted 
for such seed at the lowest possible cost, with no freight, profit, or 
commission to be paid, and further falsely represented in its cata- 
logues that it secured its grass seed direct from the producers in car- 
load lots, and that it had the advantage of being located in the midst 
of an ideal grass region, held that such false and misleading advertising, 
imder the circumstances set forth, constituted unfair methods of 
competition. (A. A. Berry Seed Co., 2 F. T. C. 427.) 

36. Tea and coffee, — Advertising, on the part of a mail-order house, 
that its teas were purchased by a representative in Japan who super- 
vised the picking and selected the choicest grades, thereby elimi- 
nating the middleman's profit, the fact being that a large part 
thereof was piu*chased from importers in the United States in the 
same maimer as its competitors; and also advertising that its coffees 
Wei*e purchased from the best plantations in the world, thus securing 
the pick of the crop enabling it to sell the best coffee at very low prices, 
the fact being, however, that it purchased such coffees from importers 
located in the United States from whom its competitors also purchase 
their coffees, Jieldj under th^e circimistances set forth, to constitute 
unfair methods of competition. (Sears, Roebuck & Co., 1 F. T. C. 
163.) 

UNFAIR COMPETITION TO ADVERTISE , tea, coffee, etc., as purchased abroad by 

GOODS AS PURCHASED ABROAD BY OWN .__, roT^«»flOTi*QfKro fhna oliminafincr 

REPRE^NTATIVE, WHEN LARGE PART ' own representative, thus eliminating 

ARE PUiCHASED FROM IMPORTER. i middleman s profits, the fact being a large 

,„j. , ,^, ,,„,^ ! part thereof was purchased from importers 

A flndint by the Federal Trade Com- ^ ^^ ^^^ jjnited States, held warmnted. 

mission thai a mad-order house doing an , ^g^ Roebuck & Co. v. Federal Trade 

interstate bu.ness^ was guilty of unfair . Commission, 258 Fed. 307.^ 

competition in ad^rtising and seHing 

XIV. PASSING OFF. 

37. Falsely advef^ing appropriated values, — A publisher of maps 
copied and approp^ed the context, subject matter, statements, 
impressions, language^mictuation, typographical arrangement, and 
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g^ieral appearance of the advertising matter of competitors, and 
then published advertising matter containing false and misleading 
statements calculated and designed to confuse and mislead the trade 
and the public and to cause the belief that the maps so offered were 
those of competitors, held that such appropriation and use of adver- 
tising matter, under the circumstances set forth, constituted unfair 
methods of competition. (Geographical Publishing Co., 1 F. T. C.\ 
^35.) 



ADYEBTISINO GOODS OF ONE MANUFAC- 
TUBEB FOB THOSE OF ANOTHEB MAY BE 
ENJOINED. 

"The Ford Motor Co. held entitled to 
enjoin a dealer in auto parts adopted for 
use on its automobiles, but not manu- 
factured by it, from advertising them as 
''Ford" articles, and issuing a publica- 
tion entitled *'Ford Dealers," thus in- 



dicating dealings in articles of Ford 
manufacture, since, while such dealer 
had a right to inform the public that he 
is manufacturing articles suitable far use 
on such machines, in common acceptance 
the word ** Ford " indicates articles manu- 
factured by such company. ' ' (Syllabus.) 
(Ford Motor Co. r. Wilson, 223 Fed. 808.) 



XV. PATENT INFRINGEMENT, 

38. Claim falsely made. — ^Falsely claiming, by means of letters^ 
.circulars, and advertisements circulated among competitors and their 
customers, on the part of a manufacturer and vendor of a stain 
remover, that its preparation was covered by patent and that the 
preparations of competitors were infringements of such alleged 
patent, held, imder the circumstances, to constitute an unfair method 
of competition. (Gartside Iron Rust Soap Co., 1 F. T. C. 310.) 

XVI. PRICE OF GOODS. 

39. By mail-order house. — ^A corporation engaged in the manufacr 
ture and sale of lumber and building materials and belonging to the 
class usually referred to as ''Catalogue or mail order houses,'' as 
distinguished from so-called "Regular dealers,'' falsely represented 
through advertisements and circular letters that it saves for all pur* 
chasers of its products 25 to 50 per cent on the cost of such commodi*- 
ties, and that builders, contractors, and carpenters can and do reduce 
the cost of building one-half by purchasing its materials, held that 
such advertising, under the circumstances set foriJi, constituted an 
unfair method of competitiqp. (Chicago Mill Works Supply Co., 
1 F. T. C. 488.) 

40. Same. — ^Making false and misleading statanents, by means of 
catalogues, advertisements, etc., on the part of a mail-order house 
dealing in Imnber and building materials that it gave its .customers the 
benefit of a mill or manufacturer 's price, because of the fact that its 
lumber products .were of its own manufacture, hdd to constitute an 
unfair method of competition. (Gordon Van Tyne, 1 F. T. C. 316.) 

105750—22 4 
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4i. Conveying impression of advantageous prices by special sales. — 
So advertising annual and special sales of vacuum cleaners as to con- 
vey the impression of an unusual or specially advantageous offer, the 
fact being that the advertiser's prices during sales were the same a$ 
those obtained at other times, held to constitute an unfair method of 
competition. (Muenzen Specialty Co., 1 F. T. C. 30.) 

42. Representing prices to he below cost. — Publishing and circulating 
advertisements, on the part of a corporation engaged in the manu*- 
f acture and sale of candy, falsely stating and holding out that it was 
selling and offering to sell its production at prices bdow cost, when in 
fact it was selling at a profit, held to constitute an unfair method of 
competition. (E. J. Brach & Sons, 1 F. T. C. 186.) 

43. False statements as to prices charged agents and representatives. — 
Falsely representing through advertisements and circular letters by a 
corporation engaged in the manufacture and sale of lumber and build- 
ing materials and belonging to the class usually referred to as '* Cata* 
logue or mail order houses, '' as distinguished from so-called ''Regular 
dealers,'' that its agents, one or more of whom are located in each 
town or locality, are charged the same price for .materials as are 
charged its other customers, held, under the circumstances set forth, 
to constitute an unfair method of competition. (Chicago Mill Works 
Supply Co., 1 F. T. C. 488.) 

44. Misleading statements as to competitors^ prices through ^^combi- 
nation order ^^ plan. — ^An individual engaged in the sale of groceries by 
mail in ''combination orders" only, price of which did not include 
cost of transportation to the residence of the purchaser, and in which 
orders the number of items and the quantity of each, but not always 
the quality and kind, were specified with certainty, advertised that 
he was selling his "combination orders'' and each item thereof at 
prices considerably less than those charged by his competitors, when, 
in fact, such orders and some individual items thereof, could have 
been purchased from his competitors at prices considerably less than 
those charged by him, including the cost of transportation to the 
residence of the purchaser, held that such false and misleading adver- 
tising, under the circumstances set forth, constituted an unfair 
method of competition. {J. B. Cohen, trading under the name and 
style of Cole-Conrad Co., 2 F. T. C. 188.) 

45. Misrepresenting own prices through combination sales plan.^- 
Advertising on the part of a mail-order house that it was able to sell 
sugar at lower prices than its competitors, because of its large pur- 
chases and the quick moving of its stock, the fact being, however, 
that it sold such sugar at less than cost, and that its offer to sell and 
its sales, as aforesaid, were made upon the condition that certain 
specified amounts of other groceries be purchased therewith at a 
price sufficient to give it a profit on the combined sale, held to consti- 
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inAe an unfair method of eompetition. (Sears, Roebuck & Co., 
IF.T. 0.163.) 

46. Same, — ^Advertising ^^combination orders/' so assembled that 
each contained one ox more staple articles of well-known quality and 
price, and other articles not well known to the general public consti- 
tuting the greater part of the order, by an individual engaged in the 
sale of groceries by mail, in such a manner as to mislead the purchas- 
ing public to believe that each and every item was sold at a definite 
price and that the less well-known articles were sold at proportion- 
ately as low prices as the staple and well-known articles were repre- 
sented to be sojd, which prices were below cost, when in fact such or- 
ders were sold at prices to afford a profit on the sale as a whole, heldf 
under the circumstances set forth, to constitute an unfair method, of 
competition. (J. B. Cohen, trading as Cole-Conrad Co., 2 F. T. C. 188.) 

47. Same. — ^A corporation engaged in the sale of groceries by 
mail, exclusively in '^combination orders/' composed of one or more 
well-known staple articles and others not so well-known to customers 
having no knowledge of its coats and profits, in advertising said orders 
set forth prices of the different items as ''our wholesale price to you," 
which prices for the well-known staple articles were less than cost 
but for the others were sufficiently in excess thereof to afford a satis- 
factory profit on the order as a whole, and overstated the retail prices 
ordinarily asked for the different items composing the various orders; 
which method of advertising had the effect of deceiving and mislead- 
ing the public into believing that it was selling all its items on the 
basis suggested by the prices assigned to well-known staple articles, 
and that it was selling groceries at prices less than those charged by 
competitors, held that such false and misleading advertising, under 
the circumstances set forth, constituted unfair methods of competition. 
(Commonwealth Co., 3 F. T. C. 46.) 

48. Same, — ^A firm in the sale of groceries by mail, exclusively in 
combination orders, to customers with no knowledge of its costs and 
profits, in advertising s^id orders set forth prices of the different items 
as "our wholesale price," which prices for the well-known staple 
articles were less than cost but for the others were sufficiently in ex- 
cess thereof to afford a satisfactory profit on the entire order and 
equaled or exceeded the usual retail prices of the order as a whole, 
and further advertised that for $1 the customers could secure a "get 
acquainted order," as specified and offering "Bargains not avail- 
able elsewhere, including sugar at 3^ per pound * * * flour, $7.00 
per barrel and many others" — prices far less than wholesale cost, 
when in fact it sold none of these articles separately at such prices 
but only in combination as stated above, thereby deceiving customers 
and the public, held that such false and misleading advertising, under 
the circumstances set forth, constituted unfair methods of competi- 
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tion. (L. I. Wolper and W. B. Wolper, copartners trading under 
the name and style of Errant Knight Co., Louis Grocery Co., and Ira 
Lester Co., 3 P. T. C. 95.) 

49. Same. — ^The advertising by a corporation engaged in the sale 
of groceries by mail, exclusively in combination orders, so assembled 
that each assortment contained one or more items, quality and 
retail price of which were well known to the purchasing public, and 
other items, the greater part of the assortment, the quality and 
retail price of which were not well known, that it was selling sugar 
at 4J cents per pound, flour at $7.98 a barrel, Fels naptha soap at 2 
cents a bar^ and Quaker Oats at 4 cents a package, the fact being that 
it sold none of the articles in the assortment at the prices specified, 
except in combination orders, held to constitute an unfair method of 
competition. (Big Four Grocery Co., 3 F, T. C. 338.) 

50. Misrepresenting prices by falsely representing nature of business, — 
A corporation engaged in the manufacture and sale of gum paper, 
known as ^'Sealing tape," expended annually a substantial sum of 
money in advertising; thereafter, an individual engaged as a "con- 
verter" in the sale of toilet paper and paper bags adopted the same 
name as the corporation, and advertised and misrepresented the 
prices quoted by him as being f . o. b. warehouses in three cities named, 
in two of which he had no warehouses, intending by so advertising 
and holding himself out to be a manufacturer to mislead the public 
into believing that by purchasing thereof it would eliminate the 
middleman's profit, hdd that such false and misleading advertising, 
under the circumstances set* forth, constituted an unfair method of 
competition. (H. Norwood Ewing, doing business under the firm 
name of Liberty Paper Co., 3 F. T. C. 13.) 



INFAIR COMPETITION TO MISREPRESENT 
PRICE OF GOODS THROUGH COMBINA- 
TION SALES PRICE. 

A finding by the Federal Trade Com- 
misaion that a mail-order house doing an 
interstate business was guilty of unfair 
competition in advertising that it was able 
to sell sugar at lower prices than its com- 
petitors because of its large purchases and 



the quick moving of its stocks, held to be 
warranted, the fact being that such prices 
were made only upon condition that cer- 
tain specified amounts of other groceries 
be purchased therewith at prices which 
were sufficient to give it a profit on the 
combined sale. (Sears, Roebuck <& Co. 
V. Federal Trade Tommission, 2^8 Fed. 
307.) 
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XVJI. QUALITY AND USES OP GOODS. 

51. Storage batteries. — ^A corporation engaged for years in the sale 
of storage batteries for automobile ignition as ''Universal Storage 
Battery Co.'' and afterwards ''The Universal Battery Co./' acquired 
an extensive good will in the use of the word "universal" as applied 
to such storage batteries; thereafter two competitors, chiefly repre- 
senting the same interests, adopted the names, respectively, of 
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'* Universal Battery Service Co.'' ai;id '^Universal Battery Senric^ 
Co. (Inc.)/' and advertised that the universal battery sold by them 
would '4ast forever'' — the rest of the advertisement disclosed the 
form of service offered — a misleading claim, calculated and designed 
to injure the Universal Battery Co., the original producer of universal 
batteries, Tidd that such false and misleading advertising, under the 
circumstances set forth, constituted an unfair method of competi- 
tion. (James S. Schafer, trading under the name and style of The 
Universal Battery Service Co. and Universal Battery Service Co. 
(Inc.), 2 F. T. C. 95.) 

52. Linseed oil and turpentine. — The publipation in circular letters 
and advertising matter by an individual engaged in the manufacture 
and sale of both pure and adulterated linseed oil and turpentine of 
false and misleading statements to the effect that the adulterated 
linseed oU and turpentme sold by him were equal to strictly pure 
linseed oU and turpentine for all technical and paintmg purposes, 
and that such adulterated products were used by the largest and 
most reliable concerns in the country with the best results; such 
advertising further claiming that only a chemical analysis could 
disclose the difference between such adulterated products and 
strictly pure linseed oil and turpentine, and that such adulterated 
products were equal in every respect to a strictly pure material for 
anything but medicinal purposes, held to constitute unfair methods 
of competition. (Claremce L. Cox, doing business under the trade 
names and styles of Ohio State Linseed Co. and Union Linseed & 
Turpentme Co., 2 F. T. C. 321.) 

53. Linseed ail svhatitvtes, — ^Advertking, on the part of an individual 
engaged in the preparation and sale of an oil which he called *' Flaxol • ' 
for use in preparation of paint, that it was *^ Oil," *' Raw Oil," '^ Boiled 
Oil," ''Improved Linseed OU," ''A New-process oil made especially 
for the paint trade," and ''A piu*e Unseed oil equivalent used for 
paint-making purposes," the natural and probable tendency <rf 
such advertisii^ being to mislead the public and to induce the pur- 
chase thereof as and for flax oil or linseed oil, when as a matter of 
fact ''Flaxol" was not the equivalent of flax or linseed oil, held to 
constitute an unfair naethod of competition. (International Flaxol 
Co., 3 F. T. C. 64.)' 

54. Linseed oU substitutes j paints, 6^c.---Advertising and offering, 
through circular letters, by a corporation engaged in the manu- 
facture and sale of lubricating oils, adulterated linseed oil and like 
products, and a corporation and an individual dealing in oils, roofing 
cements, concrete hardeners, paints, etc.y of various^ products com- 
pounded with mineral oil under such charact^ization^ as ''Extra 
W. S. Lard Oil," ''Brown's Strained Fish Oil," "Compound Raw 
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Linseed Oil," '^Compound Boiled Linseed Oil/' etc., together with 
such statements as '^You are undoubtedly aware that there is an 
enormous shortage of animal oil, and while we do not guarantee our 
products to be 100 per cent pure, we feel that the same will meet 
your requirements for all mechanical and industrial uses/' *^Our 
oils are guaranteed for all mechanical and industrial purposes." 
''The market price on linseed oil and turpentine has advanced to 
practically the highest price ever known; for this reason we are 
producing a special grade of oil, and while we do not guarantee the 
same to be absolutely pure, wo will, however, guarantee it for all 
painting purposes, '* such circular letters having a tendency and 
capacity of deceiving and misleading customers into believing that 
part of the products so offered were pure oils of the kind specified, 
and that the rest were special grades of special compound oils entirely 
proper for all industrial purposes and not mixtures of the oil specified 
as mineral oil, held to constitute unfair methods of competition. 
(The Star Provision Co., Malone Oil Co., and B. Mars, trading 
under the name and style of Liberty Oil Products Co., 3 F. T. C. 393.) 

55. Roofing cement. — Falsely advertising in its catalogues that a 
liquid roof cement there offered contained no coal tar, and prominently 
displaying a guaranty that ''We promise you that every article 
illustrated or priced in this book will reach you precisely as described,'' 
on the part of a mail-order house, which statement had th^ tendency 
and effect of misleading and deceiving the purchasing public, Jteldy 
under the circumstances set forth, to constitute an unfair method 
of competition. (Montgomery Ward & Co., 3 F. T. C. 151.) 

56. Electric appliances, — An Illinois corporation located at Chicago 
had engaged for some years in the manufacture and sale of electric 
appliances and had widely advertised its products throughout the 
country with the result that its corporate name had become well 
known to the general public, and a Kansas corporation of identical 
name located at Burlington, Kans., engaged in the manufacture of 
such electric appliances as belts, insoles, and other similar devices, 
circulated certain false and misleading advertisments in booklets, 
circulars, and by other agents to the effect that its electric belts 
were prescribed and recommended by the leading doctors of the 
United States; that such belts would preserve the health; that its 
electric insoles would keep the feet at a moderate temperature both 
summer and winter; that they would revitalize the blood; that it 
would save doctors' bills, etc., held that such conduct and such false 
and misleading advertising, under the circumstances set forth^ 
constituted unf w methods of competition. (The Electric Appliance 
Co., of Burlington, Kans., 2 F. T. C. 335.) 
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57. Seeds (farm, garden j and flower), — ^A corporation engaged in 
the sale of farm, garden, and iSower seed, upon the mail-order plan, 
with a capacity to mislead the public, falsely represented and guar- 
anteed in its catalogues that all of its seed were of high germination, 
and repeatedly set forth therein that such was recleaned and free 
from all weed seed, particularly the seed of what are declared noxious 
weeds under the pure-seed laws of many States; and further falsely 
represented that it was careful to get supplies free from harmful 
seeds, that it tried to buy only the best seed, and that its ''World 
Brand," its best grade, consisted of only the cream of the crop, was 
free from all foreign matter, and was as near perfect seed as could be 
produced, held that such false and misleading advertising, under 
the circumstances set forth, constituted unfair methods of com- 
petition. (A. A. Berry Seed Co., 2 F. T. C. 427.) 

58. Seeds (farm and gra^s), — Falsely advertising, on the part of a 
corporation deaUng in farm and grass seed, chiefly on the mail- 
order plan, with the effect of misleading the public and embarrassing 
competitors in the conduct of their business, that all of its seed 
was of high germination; that said seed was composed of three grades, 
namely, ' ' Pinnacle Brand ' ^ (Extra Fancy) ; ' ' Universal Brand ' ' 
(Fancy), ''Economy Brand" (Choice), and made for these brands 
varying claims of excellence, the fact being that samples of each 
brand showed on analysis weed seed and other impurities, including 
in many instances the seed of noxious weeds, and notwithstanding 
the fact that it had established no standards of purity for its three 
grades, analysis of the "Economy Brand" showed the samples 
to be the equal of "Pinnacle Brand;" held to constitute an unfair 
method of competition. (American Mutual Seed Co., 3 F. T. C^ 177.) 



THE LIMIT OF " PUFFIN© " TRANSCENDED 
WHEN ONE ENGAGES IN FALSE REPRE- 
SENTATIONS AND PRETENSES. 

In rendering the decision of the Su- 
preme Court, in a case, which involved a 
violation of section 215 of the Criminal 
Code, prohibiting the use of the mails to 
defraud, Mr. Justice McKenna said: 
"Mere puffing, indeed, might not be 
within its meaning (of this, however, no 
opinion need be expressed), that is, the 
mere exaggeration of the qualities which 
the article has; but when a proposed 
seller goes beyond that, assigns to the 
article qualities which it does not possess, 
does not simply magnify the adv^utg^ges 
which it has, but invents advantages and 



£alsely asserts their existence, he tran- 
scends the limit of 'puffing' and engages 
in false representations and pretenses 
and warranting alone is no^ necessarily 
the inducement and compensation for 
its purchase. It is in the use to which it 
may be put, the purpose it may serve; 
and there is deception and fraud when 
the article is not of the character or kind 
represented and hence does not serve 
the purpose. And when the pretenses 
or representations or promises which 
execute the deception and fraud are 
false they become the scheme or artifice 
which the statute denounces." (United 
States r. New South Farm & Home 
Co., 241 U. S. 64.) 
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XYin. SOURCE OF SUPPLY. (See ORIGIN OF GOODS). 
XIX. STANDARDS AND METHODS OF DOING BUSINESS. 

59. Mail-order house, building materials, — ^Making false and mis- 
leading statements, by means of circulars, letters, and advertisements 
on the part of a mail-order house . dealing in lumber and building 
materials, that it was the only firm which made prices both ways on 
lumber materials, i. e., ready cut to fit and not ready cut, and that it 
saved its purchasers $200 to $500 per building as compared with some 
purchases from '* regular dealers,'' held to constitute an unfair method 
of competition. (Gordon Van Tyne Co., 1 F. T. C. 316.) 

60. Mail-order house, seeds {farm, garden, and flower), — ^A corpora- 
tion engaged in the sale of farm, garden, and flower seed, upon the 
mail-order plan, with a capacity to mislead the public, falsely stated in 
one catalogue that the seed laws of all States had its hearty approval; 
that it would not deal in seed containing noxious weed seed; that 
every bag of seed shipped by it bore a tag giving accurate figures of 
percentage of seed that would germinate, the purity thereof, and the 
percentage of foreign matter contained therein. It also advertised 
and sold various kinds of clover, alfalfa, and timothy seed, falsely 
representing that its clover was free from foreign seed and of strong 
germination; that it was "right on the ground floor in the produc- 
tion of the most superior seed that it is possible to grow''; that it 
offered ''seed of only the highest quality, purity, and germination, 
using the skill of a lifetime in producing a quality that is superior and 
unequaled by any other seed house"; that it contracted for th^ best 
fields of sweet clover and was headquarters for the highest quality of 
seed; and further falsely advertised the percentage of alsike the 
most expensive seed ingredient in certain alsike and timothy, red 
clover and timothy, and clover, alsike, and timothy mixtures sold by 
it; and further falsely stated the percentage of legume crops in 
another grass-seed mixture sold by it as Bonanzo Mixture, held that 
such false and misleading advertising, under the circumstances set 
forth, constituted unfair methods of competition. (A. A. Berry 
Seed Co., 2 F. T. C. 427.) 

61. Mail-order house, seeds {farm and grass). — A corporation deal- 
ing in farm and grass seed, chiefly oh the mail-order plan, with the 
effect of misleading the public and embarrassing competitors, adver- 
tised that all of its seed was thoroughly recleaned and free from dirt 
and weed seed, especially the seed of noxious weeds; that it had in- 
stalled in its plant cleaning machinery and equipment of standard 
design, by the proper and careful use of which weed seed, dirt, and 
other foreign matter might be removed from seed so that it would, 
meet the requirements of pure seed laws; the fact being that such 
seed did contain considerable quantities of weed seed, including 
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noxious seed as well as dirt, etc. It further made statements with 
reference to the testing of seed, claiming that — 

(a) Every lot of seed sent out was subject to careful purity 
and germination tests; 

(6) Every bag must come up to its standard of purity and 
germination before being shipped; 

(c) Purchasers knew before using its seed that it would pro- 
duce results; 

(d) Its seed-testing laboratory was in chaise of an expert 
analyst; and in addition advertised that every bag of seed 
shipped was tagged to show purity and germination thereof, all 
of which claims were false and misleading; 

held that such advertising constituted unfair methods of compe- 
tition. (American Mutual Seed Co., 3 P. T. C. 177.) 

62. Vacuum cleaners. — ^A dealer in vacuum cleaners handling most 
of the different makes on the market, but with special financial inter- 
est in one, failed to disclose such interest in a *^ Price Ust and rating 
sheet, ^' which it circulated among customers and prospective cus- 
tomers and which gave such make the highest rating, containing 
statements that its rating committee, the members of which claimed 
long experience, met semimonthly, at which time all cleaners were 
tested scientifically for efficiency and comparisons made on the points, 
of simplicity and construction, and in other ways so calculated tp 
create the impression that ratings were the result of frequent, expert, 
and impartial examinations. After the discontinuance of the price 
list or rating sheet, said dealet published and circulated among 
customers and prospective customers the price list of its various 
cleaners, designating by stars certain machines as machines which 
he was especially interested in, but without disclosing whether such 
interest was financial or otherwise, held that such acts and advertis- 
ing, under the circumstances set forth, constitute unfair methods of • 
competition. (Vacuum Cleaner Specialty Co. (Inc.), 3 F. T. C. 377.) 

XX* TRADE NAME. 

63. False claims as to ownership, — ^A corporation in the manufac- 
ture and sale of drugs, including acetyl salicylic acid, popularly 
known as ''Aspirin,'^ registered the word as a general trade mark 
in a large number of States, accompanying its application for regis- 
tration with affidavits that it alone had the right to use the word, 
and thereafter advertised generally that ''Acco Aspirin,'' its prod*- 
uct, was the only gei)iui|xe aspirin; and further advertised that the 
word was its general trade-iyxark, notwithstanding the fact that long 
prior to such attempted lappropriation thereof the word had been 
contintiously, opetily, and hofcoriously applied by numerous other 
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manufacturers and dealers to the product acetyl salicylic acid, and 
the exclusive right thereof openly asserted and pressed by the suc- 
cessor to another company, the original patentee of the product, and 
the registrant of the word, held that such practice on the part of the 
above corporation, under the circumstances set forth, constituted 
an unfair method of competition. (Albany Chemical Co., 3 F. T. C. 

369.) 

XXI. UNPATENTED GOODS AS PATENTED. 

64. BlowerSj forges, and drills, — ^A corporation engaged in the 
manufacture and sale of blowers, forges, and drills, circulated and 
displayed in its catalogues cuts of certain unpatented machines in 
its ''four hundred'' line of blowers and forges with statements that 
the machmes were patented, and listed on it certain expired patents, 
thereby tending to mislead and deceive the public into believing that 
the machines were still protected by patents, held that such mis- 
representations constituted an unfair method of competition. (Cham- 
pion Blower & Forge Co., 3 F. T. C. 137.) 



IN GENERAL.— FALSE AND MISLEADING 
REPRESENTATIONS OF COMPETITOR'S 
FINANCIAL STANDING. 

The making or causing to be made of 
false and misleading representations con- 
cerning the financial standing of competi- 
tors has been condemned by the courts in 
decrees issued in the following cajses: U.S. 
D. Central^West Publishing Co. (consent 
decree), U. S. v. Bowser & Co. (consent 
decree), U. S. v. National Cash Register 
Co. (consent decree). — ^Decrees and judg- 
ments in Federal Antitrust Cases. 

FALSE AND MISLEADING REPRESENTA- 
TIONS OF COMPETITOR'S BUSINESS 
METHODS. 

The making of false, misleading, and 
unfair statements concerning the business 
methods of competitors has been con- 
demned by the courts in decrees issued 
in the following cases: U. S. v. Central- 
We&t Publishing Co. (consent decree), 
U. S. V. Bowser & Co. (consent decree), 
IT. S. V. National Cash Register Co. (con- 
sent decree). — Decrees and judgments in 
Federal Antitrust Cases. 

MISLEADING THE PUBLIC INTO THINKING 
THEY WERE RECEIVING A DIFFERENT 
GRAD£ OF GOODS F^OM THAT ACTUALLY 
OFFERED FOR SALE. 

In delivering the opinion of the court 
in a case, which involved the use of the 
mails for false and fraudulent purposes. 



Judge VanDeventer said: "Our conclu- 
sion is that when a business, even if other- 
wise legitimate, is systematically and 
designedly conducted upon the plan of 
inducing its patrons, by means of false 
representations, to part with their money 
in the belief that they are purchasirg 
something different from, superior to, 
and worth more than what is actually 
being sold, it becomes an objectionable 
scheme or device within the intendment 
of sections 3929 and 4045, although what 
is being sold may approximate in com- 
mercial value the price asked and re- 
ceived.' The difference between such 
scheme or device and those where noth- 
ing whatever or nothing at all equivalent 
in value is intended to be returned for 
the money obtained is one of degree only, 
but not of principle. Both are grounded 
in deceit, operate injuriously upon the 
public, and constitute the obtaining of 
money by means of false pretenses. A 
purchaser is entitled to receive what he 
is induced by the vendor's representa- 
tions to believe he is ordering and pay- 
ing for, and not something which he does 
not order and may not want at any 
price.'* (Harris v, Rosenberger, 146 
Fed. 449.) 

Held that a conviction for uidng the 
mails to defraud was warranted where 
the defendant opened a piano store, of- 
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fered a prize for solution of the fiimpleet 
puzzle, mailed each of many, and 
planned to mail to others, of the 32,000 
answering, ''as one of the contestants" 
in the prize puzzle cont^t, a letter con- 
taining a check for |125 applicable on 
**sale price" of |187 of instrument ** regu- 
larly listed by factory to sell for $260." 
The evidence warranting finding that the 
phce was marked up to meet discount, 
and those purchasing through them were 
gettLDg a real discount, though price was 
maintained in absence of such check. 
(Sprinkle v. U. S., 244 Fed. 111.) 

REPRESENTATIONS MADE WITH REASON- 
ABLE WARRANT BUT WITH FRAUDULENT 
INTENT. 

''There can be an honest, though mis- 
taken, judgment of the future from exist- 
ing conditions; often sincere or visionary 
optimism is allowable, but there can also 
be alluring suggestions and predictions 
of what will come to pass, put forth with 
reasonable warrant and with the fraudu- 
lent intent to profit by and induce belief 
and reliance among the credulous and 
uninformed. In fact, that is one of the 
most successful methods of defrauding 
well-meaning people, with hope to relieve 
the stress of limited incomes. It is not 
essential that such schemes be addressed 
only to the cupidity or desire of the ill- 
gotten gain. The closer they are con- 
ducted along the lines of legitimate enter- 
prises the more effective to defraud they 
become." (Moffatt v. United States, 
232 Fed. 622.) 

(See also Horn v. United States, 182 
Fed. 721; Durland r. United States, 161 
U. S. 316.) 

Where a so-called manual of instruc- 
tions consisted of a collection of forms of 
advertisements to be used by dealers in 
connection with special sales of pianos 
and piano-players and, though they were 
intended to be used by all dealers licensed 
by the publisher to use them, they con- 



tained representations of fact concerning 
the sale and the 'success thereof which 
could not possibly be true as to all dealers, 
and by their extravagant pufl^ng and 
misrepresentation had a tendency to 
mislead and deceive the public, Judge 
Maxey, in delivering the opinion of the 
court, said: "The deceit on the public," 
said Judge Shipman, in Celluloid Manu- 
facturing Co. V. Read, 47 Fed. 715, ''and 
the consequent injury to it are as much 
to be regarded by a court of equity as an 
injury to plaintiff *8 business." (Stone 
& McCarrick (Inc.) v. Dugan Piano Co. 
etal, 220Fed. 837.) 

ADVERTISING COURT DECREE TO INJURE 
COMPETITOR. 

''I see no reason why plaintiff should 
advertise its decree in any way. There 
is nothing imfair in the defendant's prior 
advertising to correct, and, when that is 
the case, neither side should be allowed 
to scare off customers by the floiuishing 
of a decree. Plaintiff will, therefore, 
refrain from any advertisement at the 
peril of losing the decree." (Champion 
Spark Plug Co. v. A. R. Mosler & Co., 
233 Fed. 112, 118.) 

(See also RoUman Manufacturing Co. 
V. Universal Hardware Works, 229 Fed. 
679, affirmed in 238 Fed. 668; Dittgen 
V. Racine Paper Goods Co., 164 Fed. 84; 
Adriance Piatt Co. v. National Harrow 
Co., 121 Fed. 827; Asbestos Shingle Co. 
V, Johns-Manville Co., 189 Fed. 611.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Advertising falsely and misleadingly, 
as unfair competition, 29 Yale Law 
Journal 126, December, 1919. 

Advertising as unfair methods of com- 
petition, 26 American Legal News 7, 
July, 1916. 

Misleading statements which affect all 
creditors alike, 88 Central Law Journal 
426, June 13, 1919. 
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APPROPRIATION. 

[See also Misbranding, Passing off, Simulation.] 
I. VALUES CREATED BY ANOTHER. 

1. Advertising fnatter of a competitor — Publishing maps. — The copy- 
ing and appropriation, by a publisher of maps, of the context, subject 
matter, statements, impressions, language, punctuation, typographi- 
cal arrangement, and general appearance of the advertising matter 
of competitors, held to constitute an unfair method of competition. 
(Geographical Publishing Co., 1 F. T. C. 235.) 



COPYING OB USING ADVERTISING MATTER 
OF ANOTHER CONSTITUTES UNFAIR COM- 
PETITION. 

The practical adoption, by an infringer, 
of the advertising literature of the manu- 
facturer of a patented article, even in- 
cluding its trade name, held to constitute 
an unfair method of competition. (Far- 
mers' Handy Wagon Co. v. Beaver Silo 
& Box Manufacturing Co., 236 Fed. 731.) 

THE USE OF ADVERTISING MATTER OF A 
COMPETITOR OBTAINED WHILE IN ITS 
EMPLOY IS UNFAIR COMPETITION AND 
ITS USE IN A CQMPETING BUSINESS MAY 
BE ENJOINED. 

MaMng preparations for a competing 
business, and obtaining advertising mat- 
ter from a manufacturer by trusted em- 
ployees while in his employ, is unfair 
competition, and the use of such infor- 
mation by a competing firm with which 
said trusted employees have become 
connected may be enjoined. (Todd Pro- 
tectograph Co. v. Hedman Mfg. Co. et al., 
254 Fed. 829; affirmed, 265 Fed. 273.) 

RIGHT TO PARAPHRASE COMPETITOR'S 
ADVERTISEMENTS. 

Defendant practically paraphrased 
complainant^s circulars and other adver- 
tising including its cuts and pictorial 
matter, and it also followed complainant 



in the use of blank order forms or coupons. 
In delivering the opinion in this case. 
Judge Kohlsatt said: 

"In the paraphrasing of complainant's 
advertising literature and the approxima- 
tion of its pictorial matter, defendant's 
actions were unethical rather than fraud- 
ulent. * * * The evidence discloses 
that the two mixtures accomplish the 
same result. Naturally, the advertising 
would be more or less similar both in 
language and pictures. There was no 
bad faith in using order forms or coupons, 
since these are shown to be in common use 
in the mail-order business * * *." 

"The evidence discloses somewhat 
overzealous business competition rather 
than unfair competition or fraud . ' ' ( S . R .' 
Feil Co. V, John E. Rollins Co., 220 Fed. 
650, 652.) 

Not unfair competition, when prop- 
brly accompanibd with the name of 
THE ADVERTISER, to appropriate and use 
cuts and expressions from complainant's 
advertisements in news and trade papers, 
when directed to obtain agents for its 
goods, and not intended to make sales to 
the ultimate purchaser. (Edward Hilker 
Mop Co. V. United States Mop Co., et al., 
191 Fed. 613.) 



2. Duplicating competitor's goods, — Where a corporation engaged 
in the manufacture of perforated paper music rolls for player pianos, 
purchased rolls manufactured and sold by competitors from which it 
made and sold duplicates, thus avoiding the greater part of the cost 
of the production of a musical number in the form of a perforated 
paper roll, namely, cost of producing the original or *' master" rolls 
of the different numbers published, from which ''master" rolls du- 
plicates in any quantity are readily manufactured, and thereby 
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secured itself an undue advantage over competitors by appropriating 
results of their ingenuity, labor, and experience, lield that such acts 
of appropriation constitute an unfair method of competition. (Orient 
Mu^c Roll Co., 2 F. T. C. 176.) 



THE APPROPRIATION OF THE BUSINESS 
SYSTEM, COMMERCIAL QUALITIES AND 
REPUTATION OF COMPETITOR AND HIS 
GOODS, DECLARED TO BE UNFAIR COM- 
PETITION. 

Complainant, an English company, 
sold mechanical toys, patented in Eng- 
land, accompanied by a manual copy- 
righted in the United States; the de- 
fendant later put on the market a mechan- 
ical toy which simulated the ** collocation 
of details of appearance by which the 
consuming public had come to recognize 
the product of his competitor," in other 
words he appropriated the value created 
by and belonging to another. In deliv- 
ering its opinion, the court said: "Unfair 
competition exists also in that the com- 
plainant has established a business sys- 
tem which is peculiarly its own. This 
was done at the expense of time, thought, 
labor, and much money. If it be as- 
sumed that this court is in error with 
respect to the findings of palming off of 
defendant's goods for the complainant's, 
establishing thereby unfair competition, 
yet the defendant uses complainant's 
business and the system it has estab- 
lished . In this it has acquired a property 
right of whieh its competitor can not de- 
prive it by Introducing his goods into, 
and as a part of, complainant's business 
and business system. * * * It can 
not be that the defendant can build up 
his own business by taking away com- 
plainant's business through the very 
method established by complainant for 
carrying it on." (Meccano (Ltd.) v. 
Wagner et al., 234 Fed. 912; affirmed in 
246 Fed. 603.) 

Complainant was engaged in purchas- 
ing and selling records of vocal and instru- 
mental music for use upon machines 
made under the Berliner patent. The 
defendant wto engaged in advertising 
and selling records under the claim that 
they were all "duplicates from the origi- 
nal records made by the artists." The 
fact was, however, that defendant's 



records were made from the commercial 
records of the complainant and were 
copies of the same. In delivering the 
opinion of the court in this case, Judge 
Chatfield said: "We therefore reach the 
broad question of the power of the court 
of equity to secure an individual, by in- 
junction, full enjoyment of both corpo- 
real an incorporeal rights in property cre- 
ated by him or at his expense, and capa- 
ble of taking by another, where such 
taking either diminishes or destroys the 
enjoyment of those rights by the owner 
and diverts a part of the enjoyment or 
profits. * * * Equity has granted 
relief in certain typical lines of cases 
where the, doctrine of unfair competition 
seems to have been the guide to the de- 
cision, but where the basis upon which 
the relief was granted was the unfair tak- 
ing of the complainant's property rather 
than the deception of the purchaser. It 
can not now be determined how far such 
appropriation can be prevented; but it 
would seem that where a product is placed 
upon the market under advertisement 
and statement that the substitute or imi- 
tating product is a duplicate of the origi- 
nal, and where the commercial value of 
the imitation lies in the fact that it takes 
advantage of and appropriates to itself 
' the commercial qualities, reputation and 
salable properties of the original, equity 
should grant relief.'* (Fonotipia (Ltd.), 
et al., r. Bradley, and Victor Talking Ma- 
chine Co. V, Bradley, 171 Fed. 951.) 

Complainant manufactures and sells 
acetylene gas for automobile illumination 
put up in metal containers of peculiar 
construction, and also provides an ex- 
change system by which an automobile 
owner having once purchased a tank can 
exchange it when empty for a filled tank 
at^ nominal charge in almost a|iy town in 
the United States of over 2,000 inhabi- 
tants. Defendants sold for a similar use 
acetylene gas made by a competitor of 
complainant and put up in different 
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containers. Th^ competing manufactur- 
ers also having a similar exchange system, 
but in order to enable purchasers of its 
gas to take advantage of complainant's 
exchange system, purchased a quantity 
of complainant's empty cans which de- 
fendants filled with competing gas and 
sold to consumers. It was held that while 
defendant had a perfect right to purchase 
complainant's empty containers from the 
owner, complainant's exchange system 
was a property right which was impaired 
by defendants filling such tanks with com- 
peting gas and selling them, which cop- 
stitutes unlawful competition even 
though defendant pasted a paper label 
over the trade name of complainant's 
which purchasers could by close observa- 
tion discover and see that the gas con- 



tfuned therein was not that of complain* 
ant's. (Prest-O-Lite Co. v, Davis et al., 
209 Fed. 917; affirmed in 215 Fed. 349.) 
In a similar case the court said: 
'' So it is apparent that something more 
is involved here than the question of 
rights flowing from the sale and purchase 
of original Prest-0-Lite gas packages; 
that something more is an incorporeal 
right that may best be called service, the 
right to serve and be served without 
interference from outsiders. Such a right, 
as a species of property, has been recog- 
nized and upheld." (Searchlight Gas 
Co. V. Prest-O-Lite Co., 215 Fed. 692.) 

(See also: Prest-O-Lite Co. v. Avery 
Lighting Co., 161 Fed. 648; Prest-O-Lite 
Co. v. Post & Lester Co., 163 Fed. 63; 
Prest-O-Lite Co. v, Bogen, 209 Fed. 915.) 



3. Using a competitor's methods and mMeridl. — ^A corporation hav- 
ing offices in many of the more important cities had long engaged 
in the biennial publication of the well-known reference book Who's 
Who, the general appearance of which was uniformly the same; 
thereafter a competitor, with the intent and effect of misleading the 
public into confusing it with said corporation and thereby securing 
desired data and subscriptions, sent prospective customers certain 
letters containing such statements as *^ You will find attached a proof 
of your biographical matter, prepared for insertion in the forthcoming 
edition of Who's Who and Why'' and ^'Attached hereto is a clipping 
of your biographical matter" (taken from the latest edition of Who's 
Who), requesting any necessary additions or corrections and its 
return, together with a subscription to the forthcoming edition of 
Who's Who and Why, following the method used by the original 
Who's Who in soliciting such data and subscriptions, and thereby 
misleading many into complying in the belief that they were sub- 
scribing to the original Who's Who; held that such appropriation 
constituted an unfair method of competition. (Federal Press (Inc.) 
and C. W. Parker, 3 F. T. C. 345.) 

4. Trade name of competitor,^ A corporation engaged in the manu- 
facture and sale of electric lighting plants used its well-known trade 
name '^ Universal" in advertising, referring to, and selling its product; 
thereafter two competitors adopted and applied said trade- name to 
their respective products in advertising and selling the same, held 
that such appropriation of trade name constituted an unfair method 
of competition. (Universal Motor Co. and Universal Products Co., 
3 F. T. C. 387.) 
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THB irSB OF THE SAME TRADE NAME ON 
ARTICLES OF SIMILAR GENERAL 
CHARACTERISTICS CONSTITUTES UN- 
FAIR COMPETITION. 

'^The registration and use by complain- 
ant for years of the word 'Wearever' as a 
trade-mark for aluminum articles, though 
■tated to be particularly intended for use 
on cooking utensils, held to preclude the 
obtaining of a valid trade-mark in the 
w >rd as applied to tin wash boilers, which 
are sold in the same stores and alongside 
of complainant's aluminum ware, and the 
use of such name by defendant stamped 
on the paper covering of its tin boilers^ 
together with a picture resembling one 
used by complainant in its advertising, 
held to constitute unfair competition." 
(Syllabus.) (Aluminum Cooking Uten- 
sils Co. V. Sargay Bros. Co., 276 Fed. 447.) 

AUTHORITY FROM STATE TO USE CER'fAIN 
WORD NO DEFENSE. 

In an action to restrain sale of rubber 
tires in conjunction with the word "Hud- 
son/' facts held to show that the word 
"Hudson, '' as applied to tires and cords, 
had obtained a secondary meaning refer- 
able to complainant's merchandise) and 
the fact that defendants had secured a 
cojrporate name containing the word 
** Hudson" from the State of New York 
did not authorize them to use it in con- 
nection with their merchandise. (Hud- 
son Tire Co. (Inc.) v. Hudson Tire & 
Rubber Corp. et al., 276 Fed. 59.) 

(See also Coca Cola Co. v. Stevenson 
et al., 276 Fed. 1010.) 

IN GENERAL— THE RIGHT OF THE PUBLIC 
TO USE TRADE-MARK OR TRADE NAME 
AFTER THB EXPIRATION OF THE PATENT 
ON ARTICLE TO WHICH APPLIED. 

Upon the expiration of a patent, the 
generic term by which the article was 
known during the life of the patent be- 
comes public property and no one is 
entitled to its exclusive use. The name, 
however, can not be used in such a man- 
ner as to deceive. (American Specialty 
Co. V. Coilis Co., 235 Fed. 929.) 

'*The use of the word 'Scandinavia' as 
the trade-mark of a patented belting does 



not give the public the right to use the 
trade-mark after the expiration of the 
patent in the absence of evidence that 
the manufacturer has expressly or im- 
pliedly consented that such word should 
become the descriptive generic name of 
the article patented." (Syllabus.) 
(Scandinavia Belting Co. v. Asbestos & 
Rubber Works, 257 Fed. 937.) 

THE RIGHT OF THE PUBLIC TO THE USE 
OF A PATENT OR COPYRIGHT ON THE 
EXPIRATION OF EITHER. 

It may be stated as a general rule that 
the only limitation to the right of the 
public upon the expiration of a patent to 
make and sell articles described in and 
covered by such patent and to use in 
connection therewith an arbitrary name 
by which articles were known to the 
public is that particular care be taken 
to prevent such articles from being con- 
fused with those of the original manu- 
factiu'er. (Herring-HallTMarvin Safe Co. 
V. Hall Safe Co., 208 U. S. 554; Belong 
Hook & Eye Co. v. American Pin Co., 
200 Fed. 66; Jenkins Bros. v. Kelly & 
Jones Co., 212 Fed. 328; Yale & Towne 
Mfg. Co. V, Ford, 203 Fed. 707.) 

On the expiration of either a patent or 
copyright, the right to use either becomes 
public property, but such right is subject 
po the limitation that it can not be used 
BO as to deceive the public into believing 
that they 9xe buying the particular thing 
that was protected under a patent or 
copyright. (G. & C. Merriam Co. v. 
Ogilvie, 159 Fed. 639; Yale <fe Towne 
Mfg. Co. V. Worcester Mfg. Co., 205 Fed. 
952; Jenkins Bros. v. Kelly & Jones Co., 
212 Fed. 328, and 227 Fed. 211; G. & C. 
Merriam Co. v. Saalfield, 198 Fed. 369, 
modified and affirmed in 238 Fed. 1.) 

THE UNAUTHORIZED USE BY A BITAL IN 
BUSINESS OF NEWS OR PRICE QUOTA- 
TIONS COLLECTED BY ANOTHER FOR 
PROFIT, SUCH USE BEING TO THE IN- 
JURY OF THE ONE COLLECTING SUCH 
DATA, CONSTITUTES UNFAIR COMPETI- 
TION. 

One who gathers news, at his own ex- 
pense, for the purpose of publishing in a 
lucrative publication, may be said to 
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have a quasi property in results of his 
enterprise as against a rival in the same 
business, and the appropriation of these 
results at the expense and to the damage 
of the one and for the profit of the other 
is unfair competition agiunst which 
equity will afford relief. (International 
News Service v. Associated Press, 248 
U. S. 215.) 

The, Chicago Board of Trade collected 
at its own expense quotations of prices 
offered and accepted for wheats com, and 
provisions in its exchange and distributed 
them under contract to persons approved 
by it and under certain conditions. It 
brought suit to restrain parties, without 
the authority of the board, from using 
the quotations obtained. In deciding 
this case, the court said: "The plaintiffs 
collection of quotations is entitled to the 
protection of the law. It stands like a 
trade secret. The plaintiff has the right 
to keep the work which it has done, or 
paid for doing, to itself. The fact that 
others might do similar work, if they 
might, does not authorize them to steal 
the plaintiff's. The plaintiff does not 
lose its right to conununicate the results 
tp persons, even if many, in confiden- 
tial relations to itself, under contract but 
not to make it public, and strangers to 
the trust will be restrained from getting 
at the knowledge by inducing a breach 
of trust and using the knowledge obtained 
by such a breach." (Board of 'fisAe of 
the City of Chicago v. Christie Grain A 
Stock Co., 198 U.S. 236.) 

A parallel case to the above and decided 
in a similar manner is Hunt v. New York 
Cotton Exchange, 205 U. S. 322, which 
affirms the decision rendered in 144 Fed. 
511. 

(Also see Board of Trade of Chicago v. 
Hadden-Krall Co. et al., 109 Fed. 705; 
Board of Trade of Chicago v. Cella Com- 
mission Co. et al., 145 Fed. 28; Sullivan 
V. Postal Tel^raph Co., 123 Fed. 411; 
Board of Trade v. Consolidated Stock Ex- 
change, 121 Fed. 433; Board of Trade v. 
O'Dell Commission Co., 115 Fed. 574; 
Metropolitan Grain, etc., Exchange v, 
Chicago Board of Trade, 15 Fed. 847.) 



In affirmiaig an appeal from an interloct- 
utory order restraining a news company 
from using information gathered and 
transmitted by a telegraph company. 
Judge GrosBcup of the Circuit Court of 
Appeals, Seventh Circuit, said: '^StaiidN 
ing apart the symbol of speech is not prop* 
erty. Disconnected from the business ia 
wbich it is utilized it can not be monopo^ 
lized. But used as a method of making 
an enterprise succeed, so that its appro^ 
priation by another would be distinct in- 
jury to the enterprise to which it is at^ 
tached, the name, or mark, becomes at 
once subject matter of equitable protect 
tion. Here, as elsewhere, the eye of 
equity jurisdiction seeks out results and 
though the immediate thing to be acted 
upon by injunction is not itself, alone con- 
sidered, property, it is enough that the act 
complained of will result, even though 
somewhat remotely, in injury to prop- 
erty.'* (The National Tel^praph News 
Co. et al., V. Western Union Telegraph 
Co., 119 Fed. 294.) 

(See also Illinois Commission Co. et al. 

V, Cleveland Tel^raph Co. et al., 119 Fedl 

301; Public Ledger v. New York Times, 

275 Fed. 562; Board of Trade v. Tucker, 

221 Fed. 306.) 

TAKING THE BENEFIT OF AN0THEB*8 
ADYBRTISINQ, NO GBOVND FOft FINDING 
OF UNFAIR COMPETITION. 

Tliat complainants spent large sums in 
advertising its products and defendant's 
sale of its product under the same name 
increased, though it spent Uttle in ad- 
vertising, is no ground for the finding of 
unfair competition. (Kellogg Toasted 
Corn Flake Co. v. Quaker Oats Co., 235 
Fed. 657.) 

(See also Eisenstadt Mfg. Co. v, J. M. 
Fisher Co., 232 Fed. 957; Meccano v, 
Wanamaker, 250 Fed. 450; Hubbell v. 
Gen. Elec. Co., 262 Fed. 155.) 

CURBENT ARTICLES AND DISCUSSIONS. 

Appropriation (the Associated Press 
oases), 28 Yale Law Journal 387,February, 
1919. 

Restricting use of container in sale of 
contents, etc., 31 Yale Law Journal 
668, April, 1922. 
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ARTDICIAL MARKET. 

1. Creation of same Jyy paying prices unwarranted hy market condi- 
tion, — ^The offering to purchase and the purchasing, by manufac- 
turers, of raw materials used in the manufacture of their products at 
prices unwarranted by trade conditions and so high as to be prohibi- 
tive to small competitors in certain areas, such prices being calculated, 
designed, and tending to destroy such small competitors, whereby 
competition in bidding for such raw materials was to be eliminated, 
lield to constitute an unfair method of competition. (American Agri- 
cultural Chemical Co. and The Brown Co. (Inc.), 1 F. T. C. 226.) 

BIDDING UP PRICES. 

[See Artificial market.] 

BLACKUSTING. 

[See also Boycotting.] 

1. By wholesale association, to prevent mixed jobbers from getting 
supplies from manufacturers, — Inducing on the part of an unincor- 
porated association engaged in the distribution and sale of harness and 
saddlery goods at wholesale, manufacturers to accept the list of job- * 
bers prepared by the wholesale association as showing the jobbers | 
entitled to purchase direct from manufacturers; and securing the \ 
removal from lists of jobbers published by trade papers of the names 
of such jobbers as the wholesale association considered not to be 
entitled to purchase from manufacturers, and notifying the manufac- 
turers that certain jobbers were not entitled to purchase from manu- 
facturers, liddy under the circumstances set forth, to constitute unfair 
methods of competition. (The Wholesale Saddlery Association of 
the United States and the National Harness Manufacturers Asso- 
ciation of the United States, 1 F. T. C. 335.) \ 

2. By retailerSf of wholesalers selling to consumers. — ^Actively co- 
operating, on the part of an unincorporated association of retaUer J 
harness dealers (engaged also to some extent in manufacturing) with 

the wholesale association to establish the principle that a combined 
or closely afBliated wholesale or retail business was not entitled to 
purchase from manufacturers, and advising the secretary of the whole- 
sale association of wholesalers selling in competition with retailers, 
held, imder the circumstances set forth, to constitute unfair methods 
of competition. (The Wholesale Saddlery Association of the United 
States and the National Harness Manufacturers Association of the 
United States, 1 F. T. C. 335.) 

3. By retail, dealers to cut off supply of mail-order houses, etc. — ^In- 
ducing, on the part of an unincorporated association of retail harness 

105750— 22 5 
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dealers, the members of the wholesale association to refuse to sell to 
mail-order houses, general stores, hardware stores, and other jobbers 
of the retail harness business, and inducing members of the wholesale 
association to use tjieir influence with manufacturers to prevent them 
from selling to mail-order houses, held, under the circumstances set 
forth, to constitute unfair methods of competition. (The Wholesale 
Saddlery Association of the United States and the National Harness 
Manufacturers Association of the United States, 1 F. T. C. 335.) 

The foregoing acts and practices so far as they related to the Na- 
tional Harness Manufacturers' Association, its officers, committees, 
and the members of its subsidiary and affiliated associations, were 
declared to be ^^ unfair methods of competition. '' (National Harness 
Mfgrs. Assn. v. F. T. C, 268 Fed. 705.) 



•♦ WE D01«»T PATRONIZE " AND " UN- 
FAIR " LISTS IN VIOLATION OP ANTI- 
TRUST ACT. 

"Irrespective pf compulsion or even 
agreement to observe its intimation, the 
circulation of a 'we don't patronize' or 
'unfair' lists manifestly intended to put 
the ban upon those whose names appear 
^therein, among an important body of 
possible customers, combined with a 
view to joint action and in anticipation 
of such reports, is within the prohibition 
of the antitrust act of July 2, 1890, if it is 
intended to restrain and does restrain 
commerce among the States." (Sylla- 
bus.) (Lawlor v. Loewe, 235 U. S. 522.) 

CIRCULATION OF OFFICIAL REPORTS RY 
RETAIL ASSOCIATION OF LISTED WHOLE- 
SALERS, UNLAWFUL. 

"The Sherman law, as construed by 
this court in the Standard Oil case, while 
not reaching normal and usual contracts 
incident to lawful purposes and in further- 
ance of legitimate trade, does broadly 
condemn all combinations and conspira- 
cies which restrain the free and natural 
flow of trade in the channels of interstate 
commerce. 

**Held, in this case, that the circulation 
of a Efo-called official report among mem- 
ben of an association of retail dealers 
calling attention to actions of listed 
wholesale dealers in selling direct to 
consumers, tended to prevent members 
of the association from dealing with the 
listed dealers referred to in the report, 
and to directly and unreasonably restrain 



trade by preventing it with such list of 
dealers, and was within the prohibition 
of the Sherman law." (Syllabus. East- 
ern States Retail Lumber Dealers' Asso- 
ciation V. United States, 234 U. S. 600. 

PRACTICE CONDEMNED IN COURT DECREES. 

The Federal courts have entered in a 
number of cases decrees condemning, in 
its various forms, the practice of black- 
listing where it is in restraint of interstate 
trade or conunerce. 

(See Decrees and Judgments in Federal 
Antitrust Cases for the following: U. S. 
V. National Assn. of Retail Druggists, 115; 
U. S. V. Southern Wholesale Grocers 
Assn., 247 (consent decree) (207 Fed, 
434); U. S. i;. Pacific Coast Plimibing Sup- 
ply Assn., 323 (consent decree); U. S. r. 
Master Horseshoers National Protective 
Assn., 381; U. S. v. American Thread Co., 
449 (consent decree); U. S. v. New De- 
parture Mfg. Co., 471 (consent decree) 
(204 Fed. 107); U. S. v. National Whole- 
sale Jewelers Assn. et al., 509 (consent 
decree); U. S. v. National Assn. of Master 
Plumbers, 603 (consent decree); U. S. v. 
Colorado & Wyoming Lumber Dealers 
Assn., 670 (consent decree); U. S. v. 
HoUis et al., 619 (246 Fed. 611); U. S. v, 
Kluge et al., 631 (consent decree); U. S. 
V. Hartwick et al., 649 (consent decree); 
U. S. V. Phila. Jobbing Confectioners 
Assn. et al., 397 (consent decree).) 

Sending out a list indicating to manu- 
facturers or jobbers those with whom they 
might deal is just as effective blacklisting 
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as on/e indicating with wl^c^a they might 
not deal; an agreement or combination to 
restrain trade in such a manner violates 
the antitrust law. (Knauer r. tJ. S.,237 
Fed. 8.) 

In a prosecution for criminal contempt, 
it was held that continuance to send lists 
to manufacturers, and, on request, fur- 
nish manufacturers information as to the 
standing of complainants, for the privi- 
lege of buying direct from manufacturers, 
constituted a violation of a decree pro- 
hibiting the practice of blacklisting. 
(U. S. V. Southern Wholesale Grocers' 
Assn., 207 Fed. 434.) 

"Defendants were members of a volun- 
tary membership association of retail 
lumber dealers which adopted the prac- 
tice of making on the first of each year a 
'customers' list, according to the follow- 
ing plan: By means of circular letters a 
list was obtained from each member of 
the manufacturers and wholesalers with 
whom such member dealt. From such 



lists was compiled a list of all the cus- 
tomers of each such manufacturer and 
wholesaler within the association. Bv 
exchange with other associations the lists 
were extended to their territorv. The 
secretary, through reports from members 
and otherwise, obtained information of 
'unethical' or 'irregular' shipments by 
such manufacturers or wholesalers, to 
consumers, cooperative associations, or 
mail-order houses, and notified their 
customers who took the matter up direct 
with the offending dealer. Informajion 
so obtained was also furnished to and 
published in trade papers. The result, 
as intended, was to prevent such sales 
and shipments to outside parties to a large 
extent. Held that such action on the 
part of the association and its members 
was in restraint of interstate commerce, 
and defendants were chargeable with 
conspiring to restrain such commerce in 
violation of antitrust act." (Syllabus.) 
(U. S. V. Hollis et al., 246 Fed. 611.) 



BOGUS INDEPENDENTS. 

1. Oper(ding 8e(Tet subsidiary (18 iridependerd organiz(dw — Conceal- 
ing its control of and affiliation with a certain yeast company, on the 
part of a manufacturer selling approximately 90 per cent of the 
compressed yeast used by bakers in the United States, and permitting 
it to be held out as and advertised as independent, held to constitute 
an imfair method of competition. (Fleischmann Co., 1 F. T. C. 
119, 120.) 

2. Same, — A corporation engaged in the manufacture and sale of 
fertilizers owning the capital stock of a subsidiary corporation 
engaged in the same business held the same out to be an independent 
farmers' cooperative company, and took no steps to disclose to the 
trade or purchasing public the truth regarding its actual ownership 
and control; and through such subsidiary controlled the purchase of 
raw material used by it and the prices at which its products were 
sold, held that, under the circumstances, the concealed operation of 
the subsidiary constituted an unfair method of competition. (Armour 
& Co. and Farmers' Cooperative Fertilizer Co., 1 F. T. C. 430.) 

3. Same. — A corporation engaged in the sale of farm, garden, and 
flower seed, with a capacity to mislead the public, dealt with retailers 
and agents as the *' Standard Seed Co., '' and advertised such Standard 
Seed Co. as a separate and distinct company, issuing and circulating 
throughout the country a catalogue under the said trade name which 
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it kept separate and distinct from the A. A. Berry Seed Co., although 
latter corporation supplied the seed thus sold from its general stock, 
usually purchased practically its entire stock under its own name and 
made only occasional purchases under the name of Standard Seed Co., 
held that such course of conduct, under the circumstances set forth, 
constituted unfair methods of competition. (A. A. Berry Seed Co., 
2 F. T. C. 427.) 

4. Same. — ^A corporation engaged in the manufacture and sale of 
lightning rods, couplings and fixtures under its patents, brands, 
trade-marks, and trade names of '* Franklin, '^ ^* Franklin Lightning 
Rods,'' and '*C. B. F. R.'' (Cole Bros. Franklin Rods), and in its 
stationery and advertising used therewith a picture of Benjamin 
Franklin; thereafter a competitor whose acknowledged products 
were made and sold under its own well-known name, brand, and 
trade-marks, secretly organized and operated two other companies 
with fictitious addresses for nonexistent officers and manufacturing 
plants, adopting for the name of one of these companies "Franklin 
liightning Rod Co.,'' and selling its product under the name, ''Frank- 
lin lightning rods, " the same being held out as independent manufac- 
turers and competitors, in whose names it solicited business and sold 
its' own products to customers to whom it could not sell under its 
own name and brand, held that such acts and practices constituted 
unfair methods of competition. (St. Louis Lightning Rod Co., 
Monarch Lightning Rod Co., and Franklin Lightning Rod Co., 3 
F. T. C. 327) . 



-THE OPERATION OF SUBSIDIARY COMPA- 
NIES AS INDEPENDENT ORGANIZATIONS 
CONDEMNED WHERE THE PURPOSE IS 
TO EFFECTUATE AN UNLAWFUL SCHEME. 

''It was contended that it was not un- 
lawful merely to keep one's business 
affairs secret, nor for one corporation to 
obtain a controlling interest in another, 
nor merely to compete with a rival for 
trade and by mere competition to drive 
him out of business, nor to offer better 
terms and inducements than a rival in 
business offered, and we are by no means 
inclined to deny either of these proposi- 
tions in the abstract, for neither is it in 
terms forbidden by the act, nor possibly, 
by any other consideration; but, as we 
have seen, the seventh section of the act 
in most general language provides that 
any person who shall be injured in his 
business or property by any other person 
or corporation by reason of anything for- 
bidden or declared to be unlawful by 



this act he shall have a right to recover 
therefor, and the rulings of the Supreme 
Court to which we have called attention 
seem clearly to show that even lawful 
acts may become agencies of wrong- 
doing if the motive of doing these acts be 
to carry into effect the combination made 
legal under the statute, and particularly 
if doing them does in fact effectuate the 
purpose of the unlawful scheme . * ' (Mon- 
arch Tobacco Co. v. The American To- 
bacco Co., 165 Fed. 774, 781.) 

THE RIGHT OF THE PUBLIC TO KNOW 
« CONTROLLING INTERESTS. 

Mr. Chief Justice White: **It is a com- 
mon belief that many periodicals are 
secretly owned or controlled, and that 
in reading such papers the public is 
deceived through ignorance of the inter- 
ests the publication represents. We be- 
lieve that, since the general public bears 
a large portion of the expense of die- 
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tribution of second-class matter, and since 
these publications wield a large influence 
because of their special concessions in 
the mails, it is not only equitable but 
highly desirable that the public should 
know the individuals who own or control 
them.' ' (Lewis Publishing Co. v. Morgan, 
229 U. S. 288.) 

'*When the D. M. Osborne & Co. pur- 
chase was made, while the International 
bought all the stock, it permitted the 
Osborne Co. to continue to appear to be 
independent. It is claimed that this was 
done to enable the Osborne Co. to collect 
its bills receivable, which were not ac- 
quired by the International. There was 
a commercial advantage in claiming not 
to be associated with the International. 
Many persons were opposed to buying 
from it, and for two years the Osborne Co. 
persistently advertised that it was in- 
dependent. 

** While under the old-time law. of war- 
ranty it might be justified for the Osborne 
Co. to conceal its relation with the In- 
ternational, there can be no excuse for 
the affirmation upon its part that it was 
independent after it had been acquired 
by the International." At this point 
the court quoted from Parsons on Con- 
tracts in ninth edition, page 615, as fol- 
lows: "The seller may let the buyer 
cheat himself ad libitum, but must not 
actively assist him in cheating himself.'' 
(U. S. V. International Harvester Co. 
et al., 214 Fed. 987.) 

UNFAIR TO USE SECRET SUBSIDIARY FOR 
LOCAL PRICE CUTTING. 

Where the American Can Co. acquired 
control of independent companies and 



then held them out to the public as being 
"outside of the trust," for price cutting 
purposes, the court said: 

"There can be no question as to either 
the moral or legal character of Bv^h 
methods. Laying aside all ethical con- 
sideiutions, the wonder always is that a 
great company like defendant does not 
see that it can not afford to be caught in 
such a position, and, in the long run, 
caught it is likely to be. The loss of dig- 
nity and prestige in the public eye must 
usually cost more than was gained, even 
if nothing worse happens. It is like 
enough to suffer from lowering the moral 
tone of its own employes. The practices 
referred to, however, ceased three years 
or more before the institution of these pro- 
ceedings." (L^. S. V. American Can Co., 
230 Fed. 859.) 

(See also U. S. v. Hamburg- American 
S. S. Line, 216 Fed. 971.) 

The practice of operating subsidiary 
or controlled companies, and at the same 
time holding them out and representing 
them to be independent concerns, for 
the purpose of injuring the business of a 
competitor by misleading the public has 
been condemned in a number of decrees 
entered by the Federal courts. (U. S. v, 
American Tobacco Co. 165 (221 U. S. 
106); U. S. V. Central- West Publishing 
Co. 359 (consent decree); U. S. v. Amer- 
ican Coal Products Co. 461 (consent 
decree); U. S. r. Du Pont de Nemours <& 
Co. 193 (188 Fed. 127); U. S. v. General 
Electric Co. 267 (consent decree) ; U. S. v. 
National Cash Register Co. 315 (consent 
decree). — Decrees and Judgments in 
Federal Antitrust Cases.) 



BOYCOTTING. 

[See also Blacklisting; Conspiracy; Refusal to Sell.] 

1 . Agreement not to sell a "^concern at same prices charged its competitors 
in a similar business — By hrolcers, — Agreeing and conspiring on the 
part of certain brokers, induced by coercion, persuasion, and boycott 
of certain jobbers, to refuse to sell a competitor of said jobbers upon 
the same terms and at the same prices offered and charged them 
(the jobbers) and others engaged in a similar business, held, when 
carried out in the manner described, to constitute an unfair method 
of competition. (Western Sugar Refinery et al., 2 F. T. C. 151.) 
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EVIDENCE NOT SUFFICIENT. 



AGREEMENT OR CONSPIRACY TO REFUSE 
TO SELL, UNLAWFUL. 



''While a retail dealer may unquestion- 
ably stop dealing with a wholesaler for 
any reason sufficient to himself, he and 
other dealers may' not combine and agree 
that none of them will deal with such 
wholesaler without, in case interstate 
commerce is involved, violating the 
Sherman law." (Syllabus.) Eastern 
States Lumber Assn. r. U. S., 234 U. S. 
600. 



** Evidence held not to sustain finding 
of Federal Trade Commission that brokers 
conspired with others to induce food man- 
ufacturers and distributors, by coercion, 
persuasion, boycott, or threats, to refuse 
to sell merchandise directly to wholesale 
grocery concern at the same prices and on 
same terms as to its competitors, in viola- 
tion of Federal Trade Commission act, 
paragraph 5 (Comp. St., par. 8836e), pro- 
hibiting unfair methods of competition in 
interstate commerce." (Syllabus.) West- ! 
ern Sugar Refinery Co. v. F. T. C, i 
275 Fed. 725. 

2. To induce less favorable terms to competitors — By jobbers. — 
Threatening by jobbers of automobile accessories, with the intent, 
purpose, and effect of embarrassing, harassing, hampering, and 
restricting retail competitors, a ^manufacturer of such accessories, 
that unless it ceased allowing to such retailers the same rate of dis- 
count as it allowed to them, they would cease to purchase its goods, 
held to constitute an unfair method of competition. (Baltimore 
Hub-Wheel Manufacturing Co. and The Holland-Baden-Ramsey Co., 

1 F. T. C. 395). 

3. Same. — Certain jobbers in groceries, for the purpose of prevent- 
ing a competing corporation from purchasing from manufacturers 
and manufacturers* agents, secretly conspired among themselves to 
induce and compel manufacturers and their agents, by means of boy- 
cotts and threats of boycotting, to decline to sell to said company 
upon the terms usually given to jobbers, and pursuant to such agree- 
ment, advised some of such agents, and, through them, certain sugar 
refiners, their principals, that they objected to sales to said corpora- 
tion on the usual jobbing terms. They also threatened various 
brokers who secretly sold to said competing corporation with boy- 
cott, and refused, in the case of several of their number, to handle a 
certain product because the manufacturer thereof sold to said cor- 
poration at the usual jobbing prices, held that such agreements and 
understandings, carried out in the manner described, constituted 
unfair methods of competition. (Western Sugar Refinery et al., 

2 F. T. C. 151.) 



** Evidence held to sustain finding 
OF Federal Trade Commission that 
jobbers entered into a conspiracy to in- 
duce, coerce, and compel manufacturers 
and distributors to refuse to sell directly 
to wholesale grocery concern on the terms 
and prices charged competitors of such 



concern in violation of Federal Trade 
Commission act, paragraph 5 (Comp. St., 
par. 8835e), prohibiting unfair methods 
of competition in interstate commerce.'* 
(Syllabus.) (Western Sugar Refinery Co. 
V, F. T. C, 275 Fed. 725.) 
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4. Same. — Certain brokers, induced by coercion, intimidation, and 
threats of boycott by certain jobbers, who had secretly agreed that a 
competitor which dealt in groceries at retail as well as wholesale, and 
which had been purchasing supplies from manuffii.cturers at regular 
jobbers' prices, was not entitled and should not be permitted to 
continue purchasing from such and other necessary wholesale sources 
of supply, agreed and conspired among themselves and with said 
jobbers and did— 

(a) Refuse to sell to it upon the usual jobbing terms and 

prices; 

(h) Recommended, justified, and urged the same course upon 

its principals; 

(c) Compelled it to piirchase from and through said competing 

jobbers at prices exceeding regular jobbers' prices; 

all of which was done with the intent and effect of suppressing 

and preventing its competition as a jobber and caused it to lose 

a large volume of business; 
held that such acts and practices of said jobbers and brokers consti- 
tuted unfair methods of competition. (Wholesale Grocers Associa- 
tion, El Paso, Tex., et al, 3 F. T. C. 109.) 



(( 



It well may be inferred that the law- 
makers, in using in the Trade Commission 
act the words 'unfair methods of compe- 
tition in commerce,' intended to include 
concerted action to eliminate competi- 
tion, in pursuance of what amounts to a 
conspiracy in restraint of trade or com- 
merce among the several States, within 
the meaning of the Sherman Act (Federal 
Trade Commission v. Gratz, supra). 
What the associated jobbers severally did 
went beyond each of them refraining 
altogether or to a less extent from buying 
from manufacturers whose products were 
sold directly to the Standard Grocery 
Co. They combined and cooperated 
with others to keep manufacturers willing 
to do so from selling their products di- 
rectly to the Standard Grocery Co., and 
by that means to obstruct or prevent that 
company from competing as a wholesaler 
in territory sought to be appropriated by 



dealers not doing a combined wholesale 
and retail business. The combining of 
wholesaUng and retailing is not a novelty 
and is not unlawful. The success of the 
concerted action participated in by the 
petitioners meant the monopolizing of 
the wholesale grocery business in the 
£1 Paso territory by dealers not engaged 
in retailing. We are of opinion that the 
practices forbidden by the attacked 
order were 'unfair methods of competi- 
tion in commerce,' within the meaning 
of the provision of section 5 of the Federal 
Trade Commission act, because, in the 
circumstances disclosed, they were 
against the public policy evidenced by 
the Shertaan Act. (Federal Trade Com- 
mission V. Gratz, supra); National Harness 
Mfrs. Association v. Federal Trade Com- 
mission, 268 Fed. 705." (Wholesale 
Grocers' Assn., El Paao, Tex. v. F. T. C, 
277 Fed. 657.) 



5. To cut off supplies of ohjectionahle competitors — By jotiers. — 
The inducing and compelling, by certain jobbers, in competition with 
a corporation in which retail grocers held stock but which did not 
limit its sales to stockholders and did not sell to consumers, of a 
manufacturer's agent, to whom all had severally given orders, to 
withhold its piu*chase, by threatening to refuse their own, which had 
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arrived, and in the agregate far exceeded their competitor's, Jidd, 
under the circumstances set forth, to constitute an unfair method of 
competition. (McKnight-Keaton Grocery Co., Wood & Bennett, 
Scutters-Gale Grocers Co., and Ray L. Hosmer & Co., 3 F. T. C. 87.) 

6. To cut off supplies of objectionable competitors — By wholesc^ers. — 
A corporation dealing in groceries at wholesale threatened to return 
to the manufacturer all goods of his manufacture which it had in 
stock if certain commissions on goods shipped to a competitor, also 
engaged in retailing, were not allowed, or if other sales were made 
directly to said competitor, and to cease buying from him in the 
future and did so cease, held that such practices, under the circum- 
stances, constituted unfair methods of competition. (Raymond 
Bros.-Clark Co., 3 F. T. C. 295.) 

7. Same. — Notifying its members, on the part of an unincorporated 
association engaged in the distribution and sale of harness and 
saddlery goods at wholesale, of manufacturers who sold to whole- 
salers contrary to the wishes of the association, with the result that 
the members of the association withheld their patronage from such 
manufacturers and manufacturers declined to sell to jobbers not 
approved by the association through fear of loss of patronage of the 
association members; and seeking to prevent manufacturers from 
making direct shipments to retailers on order of jobbers, and from 
making freight allowance to jobbers on such shipments, by with- 
drawing their patronage from such manufacturers as made such 
shipments, Jield to be, when carried out in the manner described, 
unfair methods of competition. (The Wholesale Saddlery Associa- 
tion of the United States and The National Harness Manufacturers 
Association of the United States, 1 F. T. C. 335.) 

8. To cut off supplies of wholesalers selling at retail also — By re- 
tailers. — ^An unincorporated association of retail harness dealers 
admitted to associate membership manufacturers who refused to 
sell mail-order houses and were otherwise in harmony with the 
association, and issued credentials to the salesmen of such associate 
members; and systematicnUy urged members to withhold patronage 
from concerns whose salesmen were not equipped with such creden- 
tials; held that such acts, when carried out in the manner described, 
constituted unfair methods of competition. (The Wholesale Sad- 
dlery Association of the United States and The National Harness 
Manufacturers Association of the United States, 1 F. T. C. 335.) 



CUTTING OFF SUPPLIES OF COMPETITORS 
BY CLASSIFICATION OF TRADE UNLAW- 
FUL—FEDERAL TRADE COMMISSION HAD 
JURISDICTION. 

''Attempts by an association of harness 
manufacturers and by a saddle makers' 
association to coerce the separations of the 



wholesale and retail harness dealers, by 
refusing to recognize those who engaged 
both, in the wholesale and retail trade as 
authorized jobbers, and to prevent the 
sale by manufacturers of accessories to 
such persons, are unlawful, and may be 
restricted by order of the Federal Trade 
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Commiflaion." (Syllabus.) (National 
HameflB Manufacturers' Assn. v. Federal 
Trade Commission et al., 268 Fed. 705.) 

AGREEMENT BETWEEN EMPLOYER AND 
EMPLOYEE TO PREVENT USE OP NON- 
UNION SWITCHBOARDS THROUOH BOY- 
COTT. UNLAWFUL. 

** Evidence that employers agreed to in- 
crease wages if employees prevented any 
but union switchboards being used in Chi- 
cago, that such employees accomplished 
such result by boycotting concerns using 
switchboards manufactured in other 
places, etc., held, to sustain conviction of 
both employers and employees for vio- 
lating the Sherman Antitrust Act." 
(Syllabus.) (Boyle v. United States, 259 

Fed. 803.) 

IN GENERAL. 

"While the Clayton Act declares that 
nothing contained in the antitrust law 
shall be construed to forbid the existence 
and operation of labor, agricultural, or 
horticultural organizations instituted for 
mutual help, etc., such organizations are 
not privileged to adopt methods of carry- 
ing on their business which are not per- 
mitted to other lawful associations, and a 
secondary boycott, whereby an associa- 
tion sought to prevent others from trading 
with one blacklisted by it, is unlawful.'* 
(Syllabus.) (U. S. v. King et al., 250 
Fed. 908.) 

Where an association of fire under- 
writers, formed under an agreement pro- 
viding for the regulation of premium 
rates, prevention of rebates, etc., the 
advertisement by an agent of certain of 
the associated companies that he had 
authority to cancel policies of outside 
companies and rewrite them at lower rates 
when in fact he had no such authority, 
and threats to boycott the agents and 
customers of outside companies unless 
they withdrew their patronage, are illegal 
and will be enjoined. (Continental 
Insurance Co. v. Board of Fire Under- 
writers of the Pacific et al., 67 Fed. 310.) 

The practice of combining or conspiring 
on the part of those engaged in business, 
whether they be individuals, partner- 
ships, corporations, or associations, of 
withdrawing patronage or threatening to 



withdraw patronage from those who do 
not accede to the demands or require- 
ments of those making such demands 
or requirements has been condemned 
by decrees in the following cases: (U. 
S. V. Southern Wholesale Grocers Assn., 
247 (consent decree) (207 Fed. 434); 
U. S. V. Pacific Coast Plumbing Supply 
Assn., 327 (consent decree); U. S. v. 
Master Horseshoers National Protective 
Assn., 388 (consent decree); U. S. v. 
National Wholesale Jewelers Assn., 609 
(consent decree) ; CJ. S. v. National Assn. 
of Master Plumbers, 603 (consent decree); 
U. S. V. HoUis et al., 619; (246 Fed. 611); 
U. S. V. Hartwick et al., 649 (consent 
decree); U. S. v. Colorado & Wyoming 
Lumber Dealers Assn., 663 (consent 
decree); U. S. v. Phila. Jobbing Confec- 
tioners' Assn. et al., 397 (consent decree); 
U. S. V. Associated Billposters & Dis- 
tributors of U. S. and Canada et al., 373.— 
Decrees and Judgments in Federal Anti- 
Trust Cases.) 

A combination or a conspiracy by a 
trade-union to boycott a newspaper for 
refusing to unionize its ofl&ce is illegal and 
unlawful and will be enjoined by a court 
of equity; and equity will also enjoin the 
publication and circulation of posters, 
handbills, circulars, etc., printed and 
circulated in pursuance of such combina- 
tion or conspiracy to boycott. (Casey v, 
Cincinnati Typographical Union No. 3 
etal.,45Fed.l35.) 

"A combination of labor organizations 
and the members thereof to compel a 
manufacturer whose goods are almost 
entirely sold in other States to unionize 
his shops and on his refusal so to do boy- 
cott his goods and prevent their sale in 
States other than his own untU such time 
as the resulting damage forces him to 
comply with their demands, is, under the 
conditions of this case, a combination in 
restraint of interstate trade or commerce 
within the meaning of the antitrust act 
of July 2, 1890." (Syllabus.) (Loewe v. 
Lawlor, 208 U. S. 274.) 

CLAYTON ACT DOES NOT LEGALIZE SEC- 
ONDARY BOYCOTT. 

"Section 6 of the Clayton Act, in de- 
claring that nothing in the antitrust laws 
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ahall be construed to forbid the existence 
and operation of labor organizations or to 
forbid their members from lawfully carry- 
ing out the Intimate objects thereof, and 
that such organizations or their members 
shall not be construed to be illegal combi- 
nations or conspiracies in restraint of 
trade, assumes that the normal objects of 
such organizations are legitimate, but 
contains nothing to exempt them or their 
members from accountability when they 
depart from objects that are normal and 
legitimate and engage in an actual com- 
bination or conspiracy in restraint of 
trade. It does not authorize any activity 
otherwise unlawful, or enable a normally 
lawful organization to cloak such an 
illegal combination or conspiracy. ' ' (Syl- 
labus.) (Duplex . Co. V. Deering, 254 
U. S. 443.) 

'^The fact that the ultimate object of a 
combination is to benefit the parties 



thereto in their business or property, 
which is in itself lawful, will not prevent 
such combination frcmi being an luilawful 
conspiracy, where its immediate object 
and purpose is to injure or destroy the 
business of another by means of a boy- 
cott." (Syllabus.) (Loeweetal. v. Calif. 
State Fed. of Labor et al., 139 Fed. 71.) 
(See also Seattle Brewing & Malting 
Co. V. Hansen, 144 Fed. 1011.) 

CUBBENT ABTICLES AND DISCUSSIONS. 

Boycott of nonunion materials, 27 Yale 
Law Journal 539, February, 1918. 

Competition as a justification of the 
secondary boycott, 27 Harvard Law Re- 
view 478-480, March, 1914. 

Boycotts, 74 Central Law Journal 263- 
267, April, 1912. 

Secondary boycott — Clayton Act, 3 
Minnesota Law Review 212, Feb., 1919. 



BONUSES. 

[See Bribery; Subsidizing business.] 

BREACH OF CONTRACT— INDUCING. 

[See Contracts.] 

BRIBERY. 

[See also Subsidizing business; Subsidizing salesmen.] 

I. Bribing employees. 

(a) Of Custonaers and prospective customers, 1-11, 

(b) Of Customers and competitors' customers, 12-22. 

(c) Of Government, 23. 

II. Bribing officers of vessels. 24. » 

I. BRIBING EMPLOYEES. 

(a) OF CUSTOMERS AND PROSPECTIVE CUSTOMERS. 

1. As inducement, to influence their employers to purcJidse donor^s 
goods. — Systematically giving and offering to give, on the part of a 
manufacturer selling approximately 90 per cent of the compressed 
yeast used by bakers in the United States, to employees of users of 
yeast, gratuities, Christmas and holiday presents, and entertainment, 
including meals, drinks, cigars, theater tickets and other personal 
property, as an inducement to influence their employers to purchase 
its yeast, held to constitute an unfairmethod of competition. (Fleisch- 
mannCo., 1 F. T. C. 119.) 
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2. Same, — A concern engaged in the sale of life boats, life rafts, 
motor boats, gas engines, machinery and other supplies for ships, 
paid to employees of customers, without the knowledge and consent 
of their employers, sums of money and. also gave to such employees 
gratuities such as liquor, cigars, meals, and entertainment as an 
inducement for them to influence their employers to purchase its 
goods, held, under the circumstances set forth, to constitute an unfair 
method of competition. (Arne Myer, doing business under the name 
and style of Marine Supply Co-^ 2 F. T. C. 107.) 

In the following cases (2 F. T. C. 112), involving substantially the 
same facts as the foregoing, the commission made similar findings: 

William Morhmann; New York WoodfiniBher's Supply Co. (Inc.): Sterling Wallace; 
Flitner-Atwood Co.; C. Bischoff & Qo. (Inc.); John Campbell & Co.; Holliday-Kemp 
Co. (Inc.); Joseph B. McDonagh, doing business as William McDonagh & Sons; John 
McAteer: A. Klepstein; Gregy Co. Inc.; H. Behlen Bros. Inc.; and Andreykoviez & 
Dunk (Inc). 

3. Same. — Giving, on the part of a corporation engaged in the sale 
of steel cables, rope, pulleys, hardware and general merchandise, 
required for deck and engine supplies on ships, to engineers and to 
other employees and representatives of customers and shipowners, 
small cash gratuities or commissions and presents of small value, 
meals and occasional entertainment such as theater tickets and 
automobile rides, as inducements to purchase goods, and as gratuities 
for purchasing supplies, held, imder the circumstances set forth, to con- 
stitute an imfair method of competition. (The Marine Equipment 
Co. (Inc.),3F. T. C. 227.) 

4. To influence employers to purchase donor^s goods and refrain from 
dealing with competitors. — Giving and offering to give, on the part of 
a number of concerns engaged in printing railway tariffs, schedules, 
and other printed matter, to employees of customers and prospective 
customers, gratuities as an inducement to influence their employers 
to deal with the donor or to refrain from dealing with the donor's 
competitors, held to constitute an unfair method of competition. 
(Blttkely Printing Co. et al., 1 F. T. C. 277.) 

5. Same. — Giving and offering to give, on the part of an individual 
engaged in the manufacture and repairing of machinery to an em- 
ployee of a customer without the knowledge and consent of his em- 
ployers, sums of money as an inducement for him to influence his 
employers to purchase his goods or to refrain from dealing with his 
competitors, held to constitute an unfair method of competition- 
(George Muench, 1 F. T. C. 370.) 

6. Sam£. — Giving and offering to give, by a corporation engaged 
m the manufacture and sale of rope, oakum, and cordage, to em- 
ployees of customers, without the knowledge and consent of their 
employers, sums of money as an inducement for them to influence 
their employers to purchase its goods or to refrain from dealing with 
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its competitors, held to constitute, under the circumstances set 
forth, unfair methods of competition. (Wall Rope Works (Inc.), 
1 F. T. C. 468.) 

7. Same. — Giving and offering to give, by a corporation engaged 
in the manufacture and sale of engine packings, to employees of 
customers, gratuities and entertainment as an inducement to in- 
fluence their employers to purchase its goods or to refrain from 
dealing \dth its competitors, heldy under the circumstances set 
forth, to constitute an unfair method of competition. (New Jersey 
Asbestos Co., 1 F. T. C. 472.) 

8. Same, — Giving, on the part of a corporation engaged in the 
manufacture and sale of dyestuffs and chemicals, to employees of 
customers, without the knowledge and consent of their employers, 
cash gratuities as an inducement for them to influence their employers 
to purchase its products and to refrain from dealing with its com- 
petitors, heldy under the circumstances set forth, to constitute an 
unfair method of competition. (United States Color & Chemical 
Co. (Inc.), 3 F. T. C. 313.) 

In the following cases involving substantially the same facts, 
similar orders were issued by the commission: 

Ricco Co. (Inc.), 3 F. T. C. 418; Philadelphia Textile Chemical Works, 3 F. T. C. 
421; and United Indigo & Chemical Co. (Ltd.), 3 F. T. C. 425. 

9. Same, — Giving and offering to give, on the part of a corporation 
engaged in the manufacture and sale of dyestuffs, chemicals, soap, 
and kindred products, to employees of customers and of prospective 
customers gratuities, consisting of liquors, cigars, meals, valuable 
presents, and other personal property as an inducement for them 
to influence their employers to purchase its goods or to refrain from 
dealing with its competitors, held, under the circumstances set 
forth, to constitute an unfair method of competition. (Federal 
Color & Chemical Co., 2 F. T. C. 71.) 

10. Same, — ^Giving and offering to give, on the part of a corpora- 
tion engaged in the manufacture and sale of soap and kindred prod- 
ucts, to employees of its customers and prospective customers, 
gratuities, such as cigars, meals, and entertainment, as an induce- 
ment for them to influence their employers to purchase its goods, 
or to refram from dealmg with its competitors, heU, under the 
circumstances set forth, to constitute an unfair method of competi- 
tion. (Woodley Soap Manufacturing Co., 2 t". T. C. 78.) 

In the following cases (2 F. T. C. 77 and 81) involving substan- 
tially the same facts as the foregoing cases 9 and 10, the com- 
mission made similar findings : 

Harry Bentley, doing business as The Standard Soap Co., Charles J. Fox et al., doing 
business as J. L. Quimby & Co., Enterprise Soap Works (Inc.), The Arabol Manu- 
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factuxing Co., Roxbury Chemical Works (Inc.), O. P. Oken & Co. (Inc.), Edward P. 
BoflBon, et al., doing buedness aa Boenon & Lane, Robert Cohn et al., doing buedneflB as 
Louis Cohn & Sons, 2 F. T. C. 77; Dobbins Soap Manufacturing Co., India Alkali 
Works, United States Oil <fc Supply Co., The Original Bradford Soap Works (Inc.), 
and the Henry Johnson Co., 2 F. T. C. 81. 

11. Same. — Giving and offering to give, on the part of a corpora- 
tion engaged in £he manufacture and sale of rollers for printing 
presses, to employees of customers and prospective customers, 
gratuities consisting of liquor and cigars, and making loans, which 
were not expected to be and were not repaid, all without the knowl- 
edge and consent of their employers, as an inducement for them to 
influence their employers to purchase its goods or to refrain from 
dealing with its competitors, Jieldj under the circumstances set 
forth, to constitute an unfair method of competition. (Twin City 
Printers Roller Co., 2 F. T. C. 102.) 



ENTERTAINING EMPLOYEES OF ITS CUS- 
TOMERS WITH LIQUOR, CIGARS, MEALS, 
THEATER TICKETS, ETC., IS NOT A MAT- 
TER SO AFFECTING THE PUBLIC AS TO 
BE WITHIN THE JURISDICTION OF THE 
FEDERAL TRADE COMMISSION. 

"The payment of money or the giving 
oL valuable presents to an employee to 
induce him to influence his employer to 
make a contract of purchase is a fraud 
justifying the discharge of the employee 
within his contract term of service, and 
perhaps the recovery by the purchaser 
of the amoimt or value of such induce- 
ment from the seller, upon the theory 
that it must have been included in the 
price. But even in such a case we think 
it would be a matter between individuals, 
and not one so affecting the public as to 
be within the jurisdiction of the com- 
mission, imder our decision in the Gratz 
case. However, it stretches theory to 
the breaking point to suppose that the 
entertainment expenses found unfair in 
this case constitute fraud practiced by 



the respondent and by the employees on 
the purchasers of the respondent's goods. 
It is difficult to conceive that the pur- 
chaser would have a right to recover the 
amoimt of such entertainment as a part 
of the price paid for the goods bought, or 
that he would have a right to dischaige 
the employee within the term of his 
service on this ground. So broad a con- 
struction of the statute would bring witb- 
in the disposition of the commission a 
vast number of subjects and controversies 
which in their nature belong to the legis- 
lative and judicial departments of the 
Government. For instance, advertising 
is a method of selling goods which, with- 
out increasing their merits, increases 
their cost; and so does securing servants of 
competitors by paying them higher 
wages, though we suppose no one would 
say the act gives the commission a right 
to regulate these matters." (New Jersey 
Asbestos Co. v. F. T. C, 264 Fed. 509.) 



(b) OF CUSTOMERS AND OOMPETITOBS' CUSTOMERS. 

12. As inducement to influence employers to purchase goods of 
donor. Giving and offering to give, on the part of a firm engaged 
in the manufacture and sale of boiler paints, oils, and greases, to 
employees of its customers and prospective customers, and of com- 
petitors' customers and prospective customers, without the knowledge 
and consent of their employers, sums of money to influence the sale 
of its products to their employers, lield to constitute, under the cir- 
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cumstances set forth, an unfair method of competition. (Roy C. 
Downs and Geo. W. Lord, doing business under the name and style. 
of EngineermgSupplyCo.,2. F. T. C. 62.) . 

13. An inducement to tamper with competitors^ products, — Giving 
and offering to give, on the part of a corporation engaged in the man- 
ufacture and sale of varnish, to employees of customers and of com- 
petitors' customers, in some instances without the knowledge and 
consent of their employers, gratuities, entertainment, and money 
as an inducement for them to adulterate and spoil competitors^ prod- 
ucts-, held to constitute, under the circumstances set forth, an unfair 
method of competition. (Essex Varnish Co., 1 F. T. C. 138.) 

14. As inducement to influence employers to purchase donor^s goods ^ 
or refrain from dealing with competitor. — Giving and offering to give, 
by a corporation engaged in the manufacture and sale of dyestuffs, 
chemicals, soap, and kindred products to employees of its competi- 
tors' customers and prospective customers, sums of money and enter- 
tainment, consisting of amusements and diversions of various kinds, 
as an inducement for them to influence their employers to purchase 
its goods or to refrain from dealing with its competitors, h^ldj under 
the circumstances set forth, to constitute an unfair method of com- 
petition. (Federal Color & Chemical Co., 2 F. T. C. 71.) 

For other cases involving substantially the same set of facts as the 
above, see 2 F. T. C. 77. 

15. Same, Loaning, on the part of a corporation engaged in the 
sale of dyestuffs and chemicals, secretly to employees of customers 
and prospective customers and of competitors' customers and prospec- 
tive customers, without the knowledge or consent of their employers, 
large sums of money as an inducement for them to influence their 
employers to purchase its goods and to refrain from dealing with its 
competitors, held, under the circumstances set forth, to constitute an 
unfair method of competition. (F. E. Atteaux & Co. (Inc.), 2 
F. T. C. 82.) 

16. Sam£, Systematically giving, on the part of a corporation en- 
gaged in the manufacture and sale of dyestuffs and chemicals, on a 
scale far beyond customary social entertainment and hospitaUty, 
to employees of customers and prospective customers and of com- 
petitors' customers and prospective customers, gratuities, such as 
liquors, cigars, meals, theater tickets, valuable presents, and enter- 
tainment, as an inducement for them to influence their employers to 
purchase its goods and to refrain from dealing with its competitors; 
and further, secretly and systematically and on a large scale, paying to 
employees of customers and prospective customers, without the 
knowledge and consent of their employers, large sums of money for 
the same purpose as hereinbefore set out, held, under the circum- 
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stances set f ortlx, to constitute unfair methods of competition. (P. 
E. Atteaux & Co. (Inc.), 2 F. T. C. 82.) 

17. Same, — Giving and offering to give, on the part of a concern 
engaged in the manufacture of varnish, to employees of customers 
and of competitors^ customers, gratuities, entertainment, and money, 
as an inducement for them to influence their employers to purchase 
its goods or to refrain from dealing with its competitors, heldj under 
the circumstances set forth, to constitute an unfair method of com- 
petition. (ReUance Varnish Works (S. S. Rosenbaum), I F. T. C. 98.) 

In the following cases (F. T. C. 103-105) involving substantially 
the same facts as the foregoing, the commission made similar find- 
ings: 

O'Neil Oil & Paint Co., Chas. R. Long, jr., Co., Columbus Varnish Co.,^^alter L. 
Trainer Co., Van Camp Varnish Co., Sun Varnish Co., Lilly Varnish Co., Lindeman 
Wood-Finish Co., Adams & Eiting Co., Valentine & Co., George D. Wetherill & Co., 
The Blackburn Varnish Co., F. W. Thurston Varnish Co., Grand Rapids Varnish Co., 
National Varnish Co., Mayer & Lowenstein, Boston Varnish Co., Loui8\dlle Varnish 
Co., Murphy Varnish Co., Marietta Paint & Color Co., The Forbes Varnish Co., The 
Lawrence-McFadden Co., Pratt & Lambert (Inc.), The Glidden Varnish Co., The 
Ault & Wilborg Co., The MoUer & Schumann Co., Standard Varnish Works, Warren 
Soap Manufacturing Co., Grand Rapids Wood Finishing Co., Eagle Printing Ink Co., 
Sigmund Ullmann Co., J. M. Huber, Advance Paint Co., S. C. Johnson & Son, Penn- 
sylvania Specialty Co., American Varnish Co., Jsunes B. Day & Co., Chicago Varnish 
Co., Wheeler Varnish Works, G.J. Liebich Co., The Henry O. Shepard Co., McCloskey 
Varnish Co., The Acme White Lead & Color Works, Detroit, Mich., Kansas City 
Printing Ink Co., Dearborn Chemical Co., Samuel Bingham's Son Manufacturing Co., 
Miller-Cooper Ink Co., Henry C. Goodwin, John F. Buckie & Son, Bingham Bros. 
Co., Hart & Zugelder, Consolidated Packing & Supply Co., W. P. Wilkina Co., Flood 
& Conklin Co., Bird- Archer Co., Berry Bros. (Inc.), Evert W. Hinckley et al, M. L. P. 
Packing & Supply Co., F. Kenney Manufacturing Co., Wm. H. Swan & Sons, Rock- 
ford Varnish Co., 

18. Same, — Giving and offering to give, on the part of a cor- 
poration engaged in the manufacture and sale of varnish and kindred 
products, to employees of customers and of competitors' customers, 
in some instances without the knowledge and consent of their em- 
ployers, gratuities, entertainment, and money as an inducement for 
them to influence their employers to purchase its goods or to refrain 
from dealing with its competitors, held, under the circumstances set 
forth, to constitute an imfair method of competition. (Essex Var- 
nish Co., 1 F. T. C. 138.) 

19. , /Same.— Paying and offering to pay, on the part of a cor- 
poration engaged in the sale of varnish and kindred products, sums of 
money to employees of customers and of competitor's customers, 
as an inducement for them to influence their employers to purchase 
its goods or to refrain from dealing with its competitors, heldj under 
the circumstances set forth, to constitute an imfair method of com- 
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petition. (Twin City Vamish Co., of Illinois, 1 F. T. C. 190, and The 
Royal Vamish Co., 1 F. T. C. 194.) 

20. Same. — Giving and offering to give, on the part of a cor- 
poration engaged in the manufacture and sale of printers' rolls and 
kindred products, gratuities, entertainment, and presents to the 
employees of customers and of competitors' customers, as an induce- 
ment for them to influence their employers to purchase it-^ goods or 
to refrain from dealing with its competitors, held, miaer the cir- 
cumstances set forth, to constitute an unfair method of competition. 
(The Printers Roll Co., 1 F. T. C. 240; D. H. Donegan, doing business 
under the name and style of the American Printers Roll Co., 1 F. T. C. 
244.) 

21. Same. — Giving and offering to give, on the part of a corpora- 
tion engaged in the manufacture and sale of engine packing, to 
employees of its customers and competitor's customers, in some 
instances without the knowledge and consent of their employers, 
sums of money as an inducement for them to influence their employ- 
ers to purchase its goods or to refrain from dealing with its com- 
petitors, heldy Tmder the circumstances set forth, to constitute an 
unfair method of competition. (Stewart-Dixon & Co., (Inc.) , 1 F. T. C. 
331.) 

22. Saine. — Giving and offering to give, on the part of a concern 
engaged in the manufacture and sale of soap and kindred products, 
to employees of customers and of competitors' customers, without the 
knowledge and consent of their employers, gratuities, including 
money and other things of value, as an inducement to influence their 
employers to purchase its goods or to refrain from dealing with its 
competitors, Tield, under the circumstances set forth, to constitute 
an unfair method of competition. (C. R. Fenton and F. P. Fenton 
copartners, styling themselves Standard Soap Manufacturing Co., 
1 F. T. C. 480, and Rome Soap Manufacturing Co., 1 F. T. C. 484). 

(c) OF GOYEBNMENT. 

23. As incktcem^ent to influence them to purchase goods of donor. — 
Giving and offering to give, by an employee of a corporation engaged 
in the sale or distribution of fire extinguishers and similar products, 
who had been an employee of a concern handling competitive goods, 
to employees of the United States interested in the piu*chase of goods 
for the Government, gratuities, such as liquors, cigars, meals, theater 
tickets, and other presents, as an inducement to influence them to 
purchase goods of the donor corporation, hdd, imder the circum- 
stances set forth, to constitute an unfair method of competition. 
(Allen Sale Service (Inc)., C. Louis Allen, and Wm. H. Yetman, 
I F. T. C. 459.) 
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II. BRIBING OFFICERS OF VESSELS. 

24. To secure good uriU and patronage and as an inducement to 
influence employers to purcTiase or corUract to purchase donor^s goods.-r— 
Giving, on the part of a corporation engaged in the sale of ship sup- 
plies, to officers of vessels Who inspected and approved supplies sold 
and delivered by it to their vessels, gratuities such as cigars, meals, 
entertainment, and sums of money for the purpose of retaining their 
good will and of securing their future patronage and as an induce- 
ment for them to influence their employers to purchase or con- 
tract to purchase supplies from it, hddj under the circumstances set 
forth, to constitute an unfair method of competition. (Sparrows 
Point Store Co., 3 F. T. C. 20). 

In the following cases involving substantially the same set of facts, 
the commission made similar findings : 

Geo. D. Flood and W. H. Calvert, partners, styling themselves Flood & Calvert, 
3 F. T. C. 205; John R. Adams & Co., 3 F. T. C. 209; Geo. E. LeGendre <fe Son, 3 F. T. C. 
213; D. A. Winalow & Co., 3 F. T. C. 217; F. C. Hurst & Son, 3 F. T. C. 223; Everett 
Supply Co., (Inc.), 3. F. T. C. 231; Cowles Ship Supply Co. (Inc.), 3 F. T. C. 235; 
W. A. Rhea, 3 F. T. C. 239; Richardson & Bros., 3 F. T. C. 242; Thos. Duggan <& Son, 
3 F. T. C. 316; John W. Focke, 3 F. T. C. 320; McKenzie Oerting Co., 3 F. T. C. 323; 
Runyan Co., 3 F. T. C. 353; Marine Supply Co., 3 F. T. C. 357; Orleans Iron Works 
(Inc.), 3 F. T. C. 430. 

Other cases not reported in full but listed in 3 F. T. C. 208 and 222, 
follow: 

Gulf Iron k Machine Co. (Inc.); T. J. Anderson, doing business as Seaboard Trans- 
portation and Shipping Co.; Albert P. J. Voight, doing business under the name of 
Voight Machine Shop; J. Bader, doing business as Vulcan Iron Works; Gray's Engi- 
neering Works (Inc.); John P McDonough, doing business as McDonough Iron Works; 
A. B. McFadden et al., styling themselves The Texas Machine Works; R. Kellogg et 
al., styling themselves to Port Arthur Marine Engineering Works; Marine Iron Works 
(Inc.); Johnson Iron Works (Ltd.); Stern Foundry & Machinery Co. (Inc.); Crescent 
City Machine & Manufacturing Works (Inc.); Alex. Dussel Iron Works (Inc.), The 
Union Iron Works, (Inc.); Wm. J. Tiemey, doing business as New Orleans Machine 
Works; C. A. Simpson, doing business as C. A. Simpson & Co.; Home Industry Iron 
Works (Inc.); Henderson Shipbuilding Co. (Inc.); D. C. Hodges, doing business as 
Hodges Boiler & Machine Works; J. K. A. Hussey et al., doing business as Hussey & 
Copp; Charleston Dry Dock & Machine Co.; Chwrleston Iron Works; Savannah Ship 
Chandlery & Supply Co. ; C. G. Wilkinson, doing business as Wilkinson Machine Co. ; 
and Norden Ship Supply Co. (Inc.) 



COMMISSION WITHOUT JURISDICTION, IN- 
TEBSTATE OR POREieN COMMERCE NOT 
INYOLYED. 

Appeals were taken from the orders of 
the commission in the cases of D. A. Win- 
slow & Co., and the Norden Ship Supply 
Co. As the orders were set aside on the 
ground of lack of jurisdiction on the part 

105756—22 6 



of the commission, the court did not pass 
upon the question as to whether the prac- 
tice involved was unfair competition. 

Knapp, circuit judge said: '^ We see no 
occasion to expand the argument or multi- 
ply citations, since upon principle and 
authority alike it seems to us beyond 
serious question that the commission was 
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without jurisdiction, because the busi- 
ness carried on by the petitioners, and 
with which the condemned practices are 
connected, is neither interstate nor 
foreign commerce. And this conclusion 
makes it unnecessary to consider the 
other grounds upon which the invalidity 
of the Commission's order is asserted." 
(D. A. Winslow et al v. F. T. C, 277 Fed. 
206; Norden Ship Supply Co. v. F. T. C, 
277 Fed. 206.) 

IN GENERAL— THE LAW DOES NOT PERMIT 
AN AGENT WHEN ACTING FOR HIS PRIN- 
CIPAL TO DO ANYTHING IN CONFLICT 
WITH PRINCIPAL'S INTERESTS. 

**Any agreement or understanding 
between one principal and the agent of 
another, by which the said agent is to 
receive a commission or reward if he will 
use his influence with his principal to 
induce a contract, or enter a contract for 
his principal, is pernicious and corrupt 
and cannot be enforced at law. This 
principle is founded upon the plaintiff's 
principle of reason and morality and has 
been sanctioned by the courts in innu- 
merable cases." (City of Findlay 'v. 
Pertz et al., 66 Fed. 427; Alger v. Keith, 
105 Fed. 105.) 

''The law upon questions of public 
policy, demands the utmost loyalty from 
agent to principal at all times, and does 
not permit an agent by reason of his per- 
sonal interests or otherwise, to assume an 
attitude in conflict with the very best 
interests of his principal." (Union Cen- 
tral Life Insurance Co. v. Berlin, 90 Fed. 
779.) 

THE BRIBERY OF EMPLOYEES FOR THE 
PURPOSE OF INFLUENCING BUSINESS 
HAS LONG BEEN REGARDED, BY VIRTUE 
OF STATUTORY ENACTMENT AND NUMER- 
OUS DECISIONS AT COMMON LAW, AS 
FRAUDULENT AND AS OPPOSED TO GOOD 
MORALS AND PUBLIC POLICY. 

See Commonwealth S. S. Co. v. Ameri- 
can Shipbuilding Co., 197 Fed. 780; Pal- 
mer V. DouU Miller Co., 233 Fed. 309; 
U. S. V. Lynch, 256 Fed. 984; Hanson v, 
Bajnaid, 270 Fed. 162 & 165; U. S. v. 
Carter, 217 U. S. 286; Crocker v. U. S., 

240 U. S. 74; Alger v. Anderson. 78 Fed. 
729. 



Judge Clark, in delivering the opinion 
of the coiurt in the latter case, said: ''The 
agent is not allowed, by a gift, commission, 
or other form of compensation, to assume 
an attitude in conflict with the very best 
interests of his principc^l. It is a relation 
which, on the ground of public policy, 
demands the utmost loyalty to the prin- 
cipal at all times.'* 

In delivering the opinion in the case 
oi Robertson v. Chapman, 152 U. S. 673, 
Mr. Justice Harlan said: ** While this 
agency continues, he (the agents must act 
in the matter of such agency solely with 
reference to the interests of his principal. 
The law will not permit him, without the 
knowledge and assent of his principal, to 
occupy a position in which he will be 
tempted not to do the best he may for the 
principal." 

NOT NECESSARY FOB PRINCIPAL TO SHOW 
FRAUD OR LOSS. 

"It is immaterial if that appears 
whether the complainant was able* to 
show any specific abuse of discretion, or 
whether it was able to show that it had 
suffered any actual loss by fraud or other- 
wise. It is not enough for one occupying 
a confidential relation to another, who is 
shown to have secretly received a benefit 
from the opposite party, to say, ' You can- 
not show any fraud or you cannot show 
that you have sustained any loss by my 
conduct.' Such an agent has the power 
to conceal his fraud and hide the injury 
done his principal. It would be a dan- 
gerous precedent to lay down as law that, 
unless some affirmative fraud or loss can 
be shown, the agent may hold on to any 
secret benefit he may be able to make out 
of his agency." U. S. v. Carter, 217 U.S. 
305. 

ENTERTAINMENT AND GRATUITIES TO 
CUSTOMERS AND EMPLOYEES OF CUSTOM- 
ERS NOT A MATTER OF PUBLIC POLICY 
AS TO BE WITHIN JURISDICTION OF 
FEDERAL TRADE COMMISSION. 

"The practice of a company engaged 
in interstate commerce in entertaining 
employees of its customers with liquor, 
cigars, meals, theater tickets, etc, is not a 
matter so affecting the public as to be 
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within the jurisdiction of the Federal 
Trade Commission. 

"The court takes judicial notice that 
the practice of entertaining customers and 
employees of customers ha^ been an inci- 
dent of business from time immemorial, 
especially as expenditures for such pur- 
I>oses are recognized as a proper deduc- 
tion by the income tax regulations." 
(Syllabus.) (New Jersey Asbestos Co. v. 
Federal Trade Commission, 264 Fed. 509.) 

PBOCEEDINCKS BY FEDERAL TRADE COM- 
MISSION WILL NOT BE ENJOINED— GIFTS 
OR ALLOWANCES TO EMPLOYEES OF 
CUSTOMER WITHOUT KNOWLEDGE OF 
EMPLOYER, HELD UNFAIR. 

On denying a motion for a preliminary 
injunction to enjoin the Federal Trade 
Commission, etc., from prosecuting a 
complaint against complainants District 
Judge Waddill (fourth circuit) said: 

"While, undoubtedly, the relief sought 
may sometimes be afforded by injunction, 
still it does not seem to the court the 
proper remedy here, where the enforce- 
ment of the orders sought to be enjoined 
is exclusively Vithin the jurisdiction of 
the circuit court of appeals. (Wilson v. 
Lambert, 168 U. S. 611, 618, 18 Sup. Ct. 
217, 442 L. Ed. 599.) From this court's 
action, as well in refusing as granting an 
injunction * * * an appeal lies di- 
rect to that court and it, or a judge thereof 
would doubtlesd stay proceedings sought 
to be enj6ined, where the appeal was 
from an order refusing an injunction, if in 
the judgment of the court such action 
should be necessary to meet the ends of 
justice. 

**For the reasons stated, the coiut, be- 
ing further of opinion that the commis- 
sion acted entirely within its rights of and 



coneeining a matter liable to injuriously 
affect commerce, doth incline to grant 
the injunction prayed for." (T. C. 
Hurst & Son v. Federal Trade Co., 268 
Fed. 874.) 

BONUS TO BREAK CONTRACT WITH COM- 
PETITORS. 

The practice of giving bonuses as an 
inducement for the recipient to break his 
contract with a competitor of giver, was 
condemned by a decree entered in the 
following case: U. S. v. Central- West 
Pub. Co. (consent decree). — Decrees and 
Judgments in Federal Antitrust Cases, 
362. 

SECURING INFORMATION CONCERNING 

BUSINESS OF COMPETITOR BY BRIBING 

HIS EMPLOYEES. 

i 

The inducing or hiring of employees or 
other persons to obtain information con- 
cerning the business of competitors was 
condemned in a final decree in the fol- 
lowing case: U. S. v. Bowser & Co. (con- 
sent decree). — Decrees and Judgments 
in Federal Antitrtist Cases, 587. 

BONUS GIVEN TO INDUCE PRICE MAINTE- 

NANCE. 

The .practice of giving bonuses as an 
inducement to the recipient to maintain 
prices was condemned by a decree of in- 
junction issued in the following Case: 
U. S. v. Southern Wholesale Grocers Assn. 
(consent decree) (207 Fed. 434). — Decrees 
and Judgments in the Federal Antitrust 
Cases, 249. 

CURRENT ARTICLES AND DISCUSSIONS. 

Report of committee of the American 
Bar Association on commerce, trade, and 
commercial bribery . American Bar Assn . 
Journal, 364, July, 1919. 



BUSINESS METHODS OF COMPETITORS. 

[See Advertising falsely and misleadingly.] 

BUYING OUT COMPETITORS. 



[See Clajrton Act, sec. 7.] 



«4 



FEDERAL TRADE COMMISSION DECISIONS. 



CLAYTON ACT. 

I. SECTION 2. 

[See Price control; Price discrimination; Price fixing; Resale prices.] 

II. SECTION 3. 

[See Tying or'exclunve contracts or leases; Rebates.] 

in. SECTION 7. 

1. Control of competitor's husiness and elimination of competition 
(hrough stock control, — ^A corporation enjoying a monopoly in the 
manufacture and sale of pig aluminum and aluminum ingot, and also 
•engaged through its subsidiaries in the manufacture and sale of sheet 
aluminum and products manufactured of aluminum, entered into and 
carried out an agreement with one of its chief competitors in the 
manufacture and sale of sheet aluminum, for the formation of a 
new corporation (the directors of which when formed, it controlled) 
to take over and operate said competitor's aluminum rolling mill, 
it to take two-thirds of its outstanding stock. This device success- 
fully aimed at the acquisition of the control of the said rolling mill 
and its products without direct acquisition of stock in said competing 
corporation and equivalent thereto in eflFect, and a device which — 

(a) Eliminated actual competition between it and its com- 
petitor in the manufacture and sale of sheet aluminum and alu- 
miniun cooking utensils; 

(6) Prevented the new company from becoming its com- 
petitor in the manufacture and sale of sheet aluminum; 

(c) Gave it complete monopoly ii^ the production of certain 
much used and important sizes , of sheet aluminum manu- 
factured in the United States and tended to give it complete 
monopoly of all the sizes of sheet aluminum manufactured in 
the United States; and 

id) Was followed by the disappearance of a market in the 
United States for the sale of ingot or pig aluminum to aluminum 
rolling mills; held that the acquisition and continued ownership 
of such stock, under the circumstances set forth, constituted a 
violation of section 7 of the Clayton Act. (Aluminum Co. of 
America, 3 F. T. C. 302.) 



COMBINATION IN VIOLATION OF SECTION 7. 

Acquisition by a fishing company of 
the stock of 25 wholesale fish corporations 
and thereafter conducting the business so 
that competition between them ceased, 
held to be a violation of section 7, Gayton 
Act, and a combination that should be 



dissolved. (U. S. v. New England Fish 
Exchange, 258 Fed. 732.) 

Acquisition by a fishing company of 
the stock of 8 wholesale fresh-fish corpo- 
rations and eUminating competition be- 
tween them, held to be in violation of 
section 7 of the Clayton Actj and a com- 
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bination that should be dissolved. (U. 
S. V, New ICngland Fish Exchange, 258 
Fed. 732.) 

CASE NOT WITHIN THE PBOVISIONS. 

A New Jersey corporation owned a con- 
trolling interest in the stock of an Ohio 
corporation engaged in the manufacture 
of tools, etc., and sold the product of the 
Ohio company, which was in fact its 
subsidiary. In delivering the opinion in 
this case Judge Sater said: "Nor does the 
ownership by the plaintiff of a majority 
of the defendant company's stock sub- 
stantially or otherwise lessen competition 
between them (if they can at all be said 
to compete), or restrain commerce, or 



create a monopoly in any line thereof. 
As heretofore stated the tool company 
is in effect, if not in fact, a subsidiary- 
company, engaged largely, if not wholly, 
in performing contracts sublet to it by the 
plaintiff. The case is not within the pro- 
visions of section 7 of the Clayton Act. 
* * *." (Niles-Bement-PondCo. r.Iron 
Moulders' Union, 246 Fed. 851, 863, 864. 
Reversed on ground of jurisdiction in 258 
Fed. 408. Reversal aflSrmed on same 
ground by Supreme Court in 254 U. S. 77.) 

SECTION 7 ASSUMED NOT INTENDED TO BE 
BETBOACTIYE. 

See Hyams v. Calumet & Hecla Mining 
Co., 221 Fed. 529, 537. 



COERCION. 

[See also Boycott; Conspiracy; Cutting off supplies; Intimidation; Tying or exclusive 

contracts or leases.] 

1. License agreement requiring users of competing mxichines to use 
licensor's supplies exclusively, — Exacting, signing, and entering into 
'license agreements" with owners and users of competing tape- 
moistening machines, whereby such owners were permitted to 
continue the use thereof only upon the condition that they purchase 
their supply of gummed sealing tape exclusively from the ''licensor,'' 
the owner of a patented gummed-tape moistening machine, held, 
under the circumstances set forth, to constitute an unfair method 
of competition. (National Binding Machine Co., 1 F. T. C. 44.) 

2. Threats to cut off supplies, — Inducing, on the part of a corpora- 
tion engaged in the business of exhibiting, leasing, licensing, booking, 
and dealing in moving-picture films generally, independent exhibitors 
to book through it by means of threats that unless they did so, their 
supply of films would be cut off, heMj under the circumstances set 
forth, to constitute an unfair method of competition. (Stanley 
Booking Corporation, 1 F. T. C. 212.) 



Threatening customers of competitors 
that they would start a competing busi- 
ness unless said competitors' customers 
patronized those making the threat has 
been condemned by decree in the follow- 
ing cases: U. S. v. Central West Pub. Co. 



et al., 359; U. S. v. Corn Products Re-, 
fining Co., 433 (2M Fed. 964).— Decrees 
and Judgments in Federal Anti IVust 
Cases. 

(See also Rice v. Standard Oil Co., 135 
Fed. 464.) 



COMBINATION ORDERS. 

[See Advertising falsely and misleadingly; misrepresentation.] 
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COMBINATIONS. 

[See Conspiracy.] 

COMMERCIAL BRIBERY. 

[See Bribery and Subsidizing bufiiness.] 

COMMISSIONS— SECRET. 

[See Bribery and Subsidizing business.] 

CONFIDENTIAL INFCNtMATION— BETRAYAL OF. 

[See Trade secrets.] 

CONFUSION. 

See also Appropriation; Misbranding; Passing off; Simulation; Unfair competition. 
USING OR SIMULATING COMPETITOR'S FIRM NAME. 

1. Using same firm name as competitor. — ^An lUinois corporation 
located at Chicago had engaged for some years in the manufacture 
and sale of electric appliances, and widely advertised its products 
throughout the country with the result that its corporate name had 
become well known to the general public; a Kansas corporation of 
identical name located at Burlington, Kans., engaged in the manu- 
facture of such electric appliances belts, insoles, and other similar 
devises, failed, in using its name in advertisements, pamphlets, book- 
lets, etc., and on certain of its appliances, to indicate also the place 
of manufacture, with the result that in some instances the general 
public was misled into believing said corporation to be the Illinois 
'concern, held, that such conduct, under the circumstances set forth, 
constituted an unfair method of competition. (The Electric Appli- 
ance Co. of Burlington, Kans., 2 F. T. C. 335.) 

2. Same, — The adoption by another, subsequently engaging in a 
similar business, of a name already in use by a corporation engaged 
in the manufacture of gum paper known as '^ sealing tape,'' with 
resulting confusion in mails and remittances, Tield to constitute an 
unfair method of competition. (H. Norwood Ewing, doing business 
under the firm name of Liberty Paper Co., 3 F. T. C. 13.) 

3. Simulation of firm nam^e of competitor* — ^A partnership engaged 
in the business of cementing and seWing together used secondhand 
tires adopted the name ''Goodwear Tire & Tube Co.'' as a trade 
name, with full knowledge of the fact that the Goodyear Tire & 
Rubber Co. was then and had been for a number of years engaged 
in the business of manufacturing and selling new automobile tires 
and tubes and had by means of extensive advertisipg familiarized 
the public with its name and the quality of its products; the effect 
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of the adoption by said partnerahip of a similar name being to cause 
confusion on the part of the purchasing public, hdd that such course 
of conduct constituted an unfair method of competition. (Sophia 
Cohn, Samuel Chazanoff, and B. Coimselbaum, copartners doing 
business imder the firm name and style of The Ooodwear Tire & 
Tube Co., 2 F. T. C. 216.) 

4. Same. — ^A firm dealing in automobile supplies, parts, and 
accessories knowingly adopted and used a firm name (Auto Surplus 
Stock Co.) so similar to one ab*eady in use by a competitor (Surplus 
Auto Supply Co.) that it resulted in confusion on the part of cus- 
tomers and the public as to the identity of the respective firms, hdd 
that the adoption and use of a similar firm name constituted an 
unfair method of competition. (Genevieve Syinonds, sole trader 
under the name and style, Auto Surplus Stock Co., 1 F. T. C. 424.) 

5. Same. A corporation engaged for years in the manufacture 
and sale of storage batteries for automobile ignition and lighting 
purposes, first as ''The Universal Storage Batteiy Co." and after- 
wards as ''The Universal Battery Co." acquired an extensive good 
will in the use of the word "universal" as applied to such storage 
batteries; thereafter two competitors, representing chiefly the same 
interests, adopted the names, respectively, of "Universal Battery 
Service Co." and "Universal Battery Service Co. (Inc.)," with the 
result that the public was misled into the belief that their batteries 
were those of the older corporation; held that such siniulation of 
name constituted unfair methods of competition. (James S. Schafer, 
trading imder the name and style of The Universal Battery Service 
Co. and Universal Battery Service Co. (Inc.), 2 F. T. C. 95.) 

6. Sams. — ^The subsequent adoption by another engaged in a 
similar business of the name "Franklin Knitting Mills," when the 
name "Franklin Knitting Mills, of New York,'? was already in use 
by a competitor, with the tendency and effect of misleading and 
deceiving the purchasing public, hdd to constitute under the cir- 
cumstances set forth an unfair method of competition. (Adolph 
Broddie and Louis Braude, doing business as Franklin Knitting 
Mills, 3 F. T. C. 144.) 



SIMULATION OF FIBH NAHE WITH RE- 
SULTANT CONFUSION, UNFAIR. 

Complainant had for many years made 
and sold oils and lubricants under the 
name '' Keystone Lubricating Company/' 
using the symbol of the keystone in an 
arch as a trademark, thereby causLng its 
products to be widely known by the 
name ''Keystone." Defeiidanta began 
to put upon the market inlericH: oilsi usiog 
a similar keystone symbol, together with 



the trade name * * Keystone Oil Company, * ' 
with the result of misleading purchasers, 
held that even if "keystone" was held 
to be taken as a geographical term, unfair 
competition was shown. (Busby v. 
Davis, 150 Fed. 275.) 

Where complainant had adopted the 
trade name "Keystone Lubricating Com** 
pany" and the symbol of a keystone of 
an arch as its trade-marir, the word "key* 
stone " being used in connection with its 
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piquets, it y^M held that the use of the 
woi?d ** keystone" by the defendant in its 
corporate name, " Keystone Oil & Manu- 
facturing Company," misled the public^ 
resulted in confusion, and should be en- 
joined. (Buzby V. Keystone Oil & Manu- 
facturing Co., 206 Fed. 136.) 

The decree in the foregoing Case was 
reversed on appeal with orders for an in- 
junctional decree. The court said: 

**The testimony, however, clearly dis- 
closes three instances of deceptive repre- 
sentations or conduct on the part of 
agents of the appellant, whereby the 
appellant's goods appear to have been 
palmed off on purchasers as the appellee's 
'Keystone grease,' and in view of such 
evidence we are of the opinion that <!ause 
appears for relief against such imposi- 
tions, by requiring the appellant to in- 
scribe upon each of its packages of lubri- 
cant offered for sale a notation, in effect, 
that the product is not that of 'Keystone 
Lubricating Company' of Philadelphia." 
(Keystone Oil Mfg. Co. v. Buzby, 219 
Fed. 473.) 

FBAGTICS DB8I«NED TO CONFUSE— PIB- 
TICULAB CASBS. 

Where complainant had long manufac- 
tured stoves and ranges with white en- 
amel lining on the inside of the doors, 
which feature distinguished these stoves 
to the eye from all others, and they were 
often called "white enamel" stoves, it 
was held that the defendant had no right 
to use similar white lining for the inside 
of the doors of his stoves with intent to 
lead the public to suppose his goods to 
be those of complainant." (Syllabus.) 
(Bucks Stove & Range Co. t?. Kiechle, 
76 Fed. 758.) 

Defendant, whose name became so 
identified with his goods as to give it a 
secondary meaning, conveyed his busi- 
ness, together with boxes, labels, and good 
will and the use of his name to another, 
said name being a prominent feature of 
the advertising on packages in which 
goods were sold. He afterwards organized 
a new company to sell and did sell the 
same line of goods in packages marked 
with the statement that none were 
genuine without his full signature. The 



comrt ?uld that while he *'did not by his 
conveyance deprive himself of the right 
to use his name in the business of the new 
company, he was not entitled to use the 
name 'Guth' on the packages or labels 
of its goods either alone or in connection 
with other words." (Guth Chocolate 
Co. V. Guth, 215 Fed. 750; affirmed in 224 
Fed. 932.) 

It is an infraction of the right of another 
to use a device or symbol which by its 
resemblance to a device or synibol that 
has become the establiidied trade-mark of 
that other is liable to deceive the public 
and lead to the use of an article manu- 
factured by the latter, believing it to be 
that of the former. (Van Zile v. Nomb 
Mfg. Co., 228 Fed. 829.) 

''A corporation has not the right to use 
the name of one of its incorporators for 
the purpose of unfair competition with an 
older dealer, where it is likely to do him 
injury, and it will not be permitted to use 
that name if it is the name by which the 
older article is usually called or de- 
scribed." (Syllabus.) (J. & P. Coats 
(Ltd.) V. John Coates Thread Co., 135 
Fed. 177.) 

BIGHT TO USE OWN NAME. 

'^ Whatever confusion to the public and 
injury to complainants results from a law- 
ful use by defendants of their own name 
in open, fair, and legitimate competition 
must be suffered; defendants only being 
responsible for the abuse of their right and 
for any unlawful use of the name and 
acts of unfair competition. 

''A surname is not the subject matter 
of a valid technical trade-mark, since 
it can not be a clear distinguishing mark 
on goods, but by appropriation and actual 
exclusive use it may, in the course of 
time, come to denote the product of a 
particular person, factory, or business, and 
acquire a secondary signification which, 
when established, may be the subject 
matter of an exclusive right. 

"Ordinarily, when a proper name has 
acquired a secondary signification which 
is entitled to protection as a trade name, 
the relative rights of the parties may he 
adjusted by compelling those who may 
use the name in its primary aeoBe to 
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accomplish such use by a clear and 
positive statement negativing any con- 
nection between them and those having 
the exclusive right in such secondary 
signification of the name." (Ohickering 
etal. V. Ohickering <& Sons et al., 215 Fed. 
490; Ohickering et al. v. Ohickering' & 
Sons et al., 120 Fed. 69.) 

''While a party can not be enjoined 
from honestly using his own name in 
advertising his goods and putting them 
on the market, where another person, 
having the same surname, has previ- 
ously used the name in connection with 
his goods in such manner and for such 
length of time as to make it a guaranty 
that the goods bearing the name emanate 
from him, he will be protected against the 
use of that name, even by a person bear- 
ing the same name, in such form as to 
constitute a false representation of the 
origin of the goods, and thereby inducing 
purchasers to believe that they are pur- 
chasing the goods of such other person." 
(Syllabus.) (Landreth v. Landreth, 22 
Fed. 41.) 

(See also Allegretti Ohocolate Oream 
Oo. V. Keller, 85 Fed. 643; Tarrant & Oo. 
V. Johann Hoff, 76 Fed. 959; Walter 
Baker & Oo. (Ltd.) v. Baker, 77 Fed. 
• 185; Walter Baker & Oo. (Ltd.) v. San- 
ders, 80 Fed. 889; Walter Baker & Oo. 
(Ltd.) V, Baker, 87 Fed. 209; Walter 
Baker <& Oo. (Ltd.) v. Slack, 130 Fed. 514.) 

^'The name of a person or town may 
become so associated with a particular 
product that the mere attaching of that 
name to a similar product without more 
would have all the effect of Msehood, and 
while the use of that name can not be 
absolutely prohibited, it can be restrained 
except when accompanied by sufficient 
explanation to prevent confusion with the 
product of the original manufactiurer or 
original place of production . " ( Syllabus. ) 
(Herring-Hall-Marvin Safe Oo. v. Halls 
Safe Oo., 208 U. S. 554.) 

(See also L. E. Waterman Oo. v. 
Modem Pen. Oo., 235 U. S. 88; Donnell v. 
Hernng-Hall-Marvin Safe Oo., 208 U. S. 
267.) 

Where a corponttion organized to iqan- 
ulacture and sell 8nu£f had assumed the I 



name of an employee holding a lew shares 
of its stock with the evident purpose of 
appropriating the trade of others of the 
same name who had long used the name 
in connection with their snuff, held that 
such corporation would be enjoined from 
using the name as a part of its corporate 
name, or in its business. (Garrett et al. v. 
T. H. Garrett & Oo., 78 Fed. 472.) 
(See also Ball v. Best, 135 Fed. 434.) 

USE OF SAME GEOGRAPHIC NAME. 

^'Oomplainants adopted the name 
'Angostiuii' as the name of bitters orig- 
inally manufactured by them in the 
town of that name in Venezuela, and 
continuously used the same thereafter, 
though the name of the town was subse- 
quently changed. Oomplainants' bit- 
ters became widely and favorably known 
under such name; held that complainants 
were entitled to protection in the use of 
the name as against persons using it to 
create a dishonest competition, though 
complainants could not obtain a monop- 
oly in the use of the word as a trade-mark. ' * 
(Syllabus.) (Siegert v, Gandolfi et al., 
149 Fed. 100.) 

(See also OhanceUor, etc., of Oxford 
University v. Wilmore- Andrews Pub- 
lishing Oo., 101 Fed. 443; American Wal- 
tham Watch Oo. v. Sandman, 96 Fed. 330.) 

CONFUSION OF GEOGRAPHICAL OB PER- 
SONAL NAME. 

^'The name of a person or town may 
become so associated with a particular 
product that the mere attaching of that 
name to a similar product without more 
would have all the effect of a falsehood, 
and while the use of that name can not 
be absolutely prohibited, it can be 
restrained, except when accompanied by 
sufficient explanation to prevent confu- 
sion between the product of the original 
manufacturer'or (»!iginal place of produc- 
tion." (Syllabus.) (Herring-Hall-Marvin 
Safe Oo. V. Hall's Safe Oo., 208 U. S. 554.) 

In an infringement suit evidence 

OF ACTUAL confusion UNNBGESSART 

where the words themselves suggest it; 
the word ''Meje'' inlrii:«ed ''Hebe." 
(Gehl V. Hebe Co., 276 Fed. 271.) 
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EXTENT OF PBOTSGTION. 

The law of unfiur competition seeks 
only to restrain fraudulent practices 
inducing confusion of goods and decep- 
tion of the public, and it can not be used 
to prevent a defendant from adopting a 
trade-mark or label intended to attract 
attention and popularize its product, 
although it results, and is intended 
to result, in better enabling it to com- 



pete with complainant, where no decep- 
tion or confusion of goods is caused or 
intended thereby. (G. W. Cole Co. v. 
American Commit & Oil Co., 130 Fed. 
703.) 

CUBBENT ABTICLBS AND DISCUSSION. 

Use of one's own name, adoption by 
corporation, 20 Columbia Law Review 
626, May, 1920. . 



CONSPIRACY. 

I See also Blacklisting; Boycotting; Cutting of! supplies; Price cutting; Price discrimi- 
nation; Price fixing; Price maintenance; Refusal to sell.] 

I. To cut of! supplies of competitors, 1-5. 

II. To induce less favorable terms to competitors, 6-9. 

III. To induce less favorable terms to objectionable competitors of customers, 10. 

IV. To maintain prices and allocate business, 11. 

V. To prevent dealers buying direct, 12, 

I. TO CUT OFF SUPPLIES OP COMPETITORS. 

1. By jobbers. — Where certain jobbers in competition with a 
corporation in which retaU grocers held stock but which did not 
limit its sales to stockholders, and did not sell to consumers, conspired 
to induce and compel a manufacturer's agent to whom all had severally 
given orders, to withhold its purchases, by threatening to refuse their 
own which had arrived and in the aggregate far exceeded their compet- 
itor's, Tidd that such practices, under the circumstances set forth, 
constituted an unfair method of competition. (McKnight-Keaton 
Grocery Co. et al., 3 F. T. C. 87.) 

2. By retailers. — ^Inducing and endeavoring to induce on the part 
of a number of corporations, firms, partnerships, and individuals 
engaged in the sale of lumber and lumber products at retail, manufac- 
turers and wholesalers of lumber and building materials to refrain 
from selUng lumber and building materials to mail order concerns, 
Tield, under the circumstances set forth, to constitute an unfair method 
of competition. (Botsford Lumber Co. et al., 1 F. T. C. p. 60.) 

3. Same. — Conspiring, on the part of an unincorporated association 
of retail harness dealers (engaged also to some extent in manufactur- 
ing) to influence the members of a wholesale association to prevent 
manufacturers from selling concerns which did a combined whole^ 
sale and retail business, held to be an unfair method of competition. 
(The Wholesale Saddlery Association of the United States and 
National Harness Manufacturers Association of the United States, 
1 F. T. C. 335.) 

4. By retailers and wholesalers. — ^Procuring, on the part of an un- 
incorporated association of retail harness dealers (engaged also to 
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some extent in manufacturing) the members of the wholesale associa- 
tion to refuse to sell mail-order houses, general stoires, hardware 
concerns and other competitors of the retail harness ^dealers, hdd, 
imder the circumstances set forth, to constitute an imfair method of 
competition. (The Wholesale Saddlery Association of the United 
States and National Harness Manuf actwers Association of the United 
States, 4 ^. T. C. 335.) 



TBADE COMMISSION HAS POWEB TO PRE- 
VENT COERCION TO SEPARATE JOBBINO 
AND RETAIL BUSINESS. 

'' Attempts by an aasociation of harness 
manufiacturers and by a saddle maker's 
association to coerce the separation of the 
wholesale and retail harness dealers, by 
refusing to recognize those who engage 



both in the wholesale and retail trade as 
authorized jobbers, and to prevent the 
sale by manufacturers of accessories to 
such pereons, are unlawful and may be 
restricted by order of the Federal Trade 
Commission. * ' (Syllabus.) (National 
Harness Mfrs. Assn. i;. Federal Trade 
Commission, 268 Fed. 706.) 



5. By wholesalers, — Inducing on the part of members of an unin- 
corporated association engaged in the distribution and sale of har- 
ness and saddlery goods at wholesale manufacturers to refuse to 
seD to retailers who had previously been competitors of the whole- 
salers by reason of doing both a wholesale and retail business; declin- 
ing on the part of the same association to admit to membership 
jobbers or wholesalers who did any retail business; and preventing 
and endeavoring to prevent manufacturers from selling to such 
jobbers, although allowing its own members at times to do a retail 
business, A^eZ(Z to be unfair methods of competition. (The Whole- 
sale Saddlery Association of the United States and National Harness 
Manufacturers Association of the United States, 1 F. T. C. 335.) 

n. TO INDUCE LESS FAVORABLE TERMS TO COMPETITORS. 

6. By hroJcers and jobbers, — Where certain brokers because of 
coercion, persuasion, boycott, and threats to boycott on the part of 
jobbers refused to sell at the usual price to jobbers to a corporation 
competing with its customers and by them held not to conform to 
certain standards, and advised manufacturers whom they repre- 
sented not to sell at such prices, held^ under the circumstances set 
forth, to constitute an unfair method of competition. (Western 
Sugar Refinery et al., 2 F. T. C. 151.) 



* 'Evidence held not to sustain find- 
ing OF Federal Tbade Commission 
that brokers coiuipired , with others to 
mduce food manufacturers and distrib- 
utors, by coercion, persuasion, boycott, 
or threajts, to refuse to sell merchandise 
directly to wholesale grocery concern at 
the same prices and on same terms as to 



its competitors, in violation of Federal 
Prade Commission act, paragraph 5 
(Comp. St., par. 8836e), prohibiting un- 
fair methods of competition in interstate 
commerce.'* (Syllabus.) (Western Su- 
gar Refinery Co. v. Federal Trade Com-, 
mission 275 Fed. 725.) 
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7. Same.— Agreeing and conspiring with jobbers, on the part of 
certain brokers, to refuse to sell upon the usual jobbing terms and 
prices to an objectionable competitor of said jobbers, and recom- 
mending the same course to their principals, and further compelling 
said ^'objectionable competitor" to purchase from and through 
them at higher prices than regular jobbers' prices, hdd^ under the 
circumstances set forth, to constitute unfair methods of competition. 
(McKnight-Keaton Grocery Co. et al., 3 F. T. C. 87.) 

8. Same.— Certain brokers induced by coercion, intimidation, and 
threats of boycott by certain jobbers who had secretly agreed that 
a competitor which dealt in groceries at retail as well as wholesale 
and which had been purchasing supplies from manufacturers at 
regular jobbers' prices, was not entitled to and should not be per- 
mitted to continue purchasing from such, and other necessary whole- 
sal^ sources of supply agreed and conspired among themselves and 
with said jobbers, and did (1) refuse to sell to it upon the usual job- 
bing terms and prices; (2) recommended, jiistified, and urged the 
same course upon other members; and (3) compelled it to purchase 
from and through said competing jobbers at prices exceeding regular 
jobbers' prices; held that such acts and practices of said brokers and 
jobbers, substantially as described, constitute unfair methods of 
competition. (Wholesale Grocers Association of El Paso, Tex., 
et al, 3F. T. C. 109.) 

9. By jobbers, — Certain jobbers in groceries for the purpose of 
preventing a competing corporation, in which a large number of 
retailers held stock* and which sold to the retail trade generally, and 
only to such trade, and which had been purchasing from a large 
number of manufacturers at prices usually charged the jobbing trade, 
from purchasing from manufacturers and manufacturers* agents, 
secretly conspired among themselves, (1) to represent and did rep- 
resent to various manufacturers and to brokers representing such 
manufacturers that said company should not be permitted to pm*- 
chase from them at prices usually chained the jobbing trade, and (2) 
to induce and compel manufacturers and their agents by means of 
boycotts and threats of boycott to decline to sell to said company 
upon the terms usually given to jobbers; held that such agreement 
and understanding, carried out in the manner described, constituted 
an unfair method of competition. (Western Sugar Refinery et al., 
2 F. T. C. 151.) 



*' Evidence held to sustain finding 
OF Federal Tbade Conmission that 
jobbers entered into a conspiracy to in- 
duce, coerce, and compel manufacturers 
and distributors to refuse to sell directly 
to wholesale grocery concerns on the terms 
and prices charged competitors of such 



concern, in violation of Federal Trade 
Commission act, paragraph 5 (Comp. St., 
par. 8836e), prohibiting unfair methods 
of competition in interstate commerce/' 
(Syllabus.) (Western Sugar Refinery 
Go. V. Federal Trade Commission 275 
Fed. 725. 
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CONSPIRACY BY WH0LESALBB8 AND JOB- 
BEBS TO PBEYENT SALE BY MANUFAC- 
TURERS TO COMPETITOR IS UNFAIR 
COMPETITION. 

"What the associated jobbers severally 
did went beyond each of them refraining 
altogether or to a less extent from buying 
from manufacturers whose products were 
sold directly to the Standard Grocery Co. 
They combined and cooperated with 
others to keep manufacturers willing to 
do so from selling their products directly 
to the Standard Grocery Co., and by that 
means to obstruct or prevent that com- 
pany from competing as a wholesaler in 
territory sought to be appropriated by 
dealers not doing a combined wholesale 
and retail business. The combining of 
wholesaling and retailing is not a novelty, 
and is not unlawful. The success of the 



concerted action participated in by the 
petitioners meant the monopolizing of the 
wholesale grocery business in the El Paso 
territory by dealers not engaged in retail- 
ing. 

**We are of opinion that the practices 
forbidden by the attacked order were 
'unfair methods' of competition in com- 
merce,* within the meaning of the pro- 
vision of section 5 of the Federal Trade 
Commission act, because, in the circum- 
stances disclosed, they were against the 
public policy evidenced by the Sherman 
Act. Federal Trade Commission v. 
Gratz, supra; National Hamees Mfrs. 
Association v. Federal Trade Conmiission 
(C. C. A.) 268 Fed. 705." (Wholesale 
Grocers Assn. of El Paso v. Federal Trade 
Commission 277 Fed. 657, 664.) 



m. TO INDUCE LESS FAVORABLE TERMS TO OBJECTIONABLE COMPETI- 
TORS OF CUSTOMERS. 

10. By manufacturers with hrokers and jobbers, — ^Certain refiners of 
sugar, principals of certain brokers, for the purpose of preventing a 
corporation objectionable to some of its customers, from competing 
on equal terms with said customers, conspired and agreed among 
themselves and with brokers and jobbers to refuse to sell sugar to the 
said corporation at the usual prices to jobbers, held that such action, 
imder the circumstances set forth, constituted an unfair method of 
competition. (Western Sugar Refinery et al., 2 F. T. C. 151.) 



"EVIDENCE HELD INSUFFICIENT TO SUS- 
TAIN FINDING OF FEDERAL TRADE COM- 
MISSION that sugar refiners entered into a 
conspiracy to refuse to sell to a particular 
wholesale grocery company on the same 
terms and at the same price charged com- 
petitors of such company, in violation of 



Federal Trade Commission Act, i>ara- 
graph 5 (Comp. St., par. 8836e), pro- 
hibiting unfair methods of competition 
in interstate commerce.** (Syllabus.) 
(Western Sugar Refg. Co. r. Federal Trade 
Commission, 275 Fed. 725.) 



IV. TO MAINTAIN PRICES AND ALLOCATE BUSINESS. 

11. By printers. — Where a number of concerns engaged in the 
printing of railway tariffs, schedules, and other printed matter 
entered into and carried out a combination, conspiracy, understand- 
ing, or pool to keep and maintain fixed prices for such printing, and 
for the piu'pose of allocating to each member certain contracts for 
printing, and so manipulated the bidding that the respective members 
secured the busines allocated to them, held that such a combination 
constituted an xmfair method of competition. (Blakely Printing 
Co. et al., 1 F. T. C. 277.) 
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V. TO PREVENT DEALERS BUYING DIRECT. 

12. By wholesalera and manufacturers, — ^Agreeing with each other, 
on the part of the members of an unincorporated association engaged 
in the distribution and sale of harness and saddlery goods at wholesale, 
to prevent retailers in harness and saddlery from purchasing their 
requirements from manufacturers, and to compel them to purchase 
from members of the said association instead; and inducing the 
members of the manufacturers association to become associate 
members of the wholesalers association and to join with them in 
preventing manufacturers from selling to retailers, and later to unite 
with them in preventing such sales though they had ceased to be 
associate members of the wholesalers association, held to constitute 
unfair methods of competition.^ (The Wholesale Saddlery Associa- 
tion of the United States and National Harness Manufacturers 
Association of the United States, 1,F. T. C. 335.) « 



IN OENERAL— AN ACT LAWFUL WHEN DONE 
BY ONE MAY BECOME UNLAWFUL WHEN 
DONE BY MANY IN CONCERT. 

'*A retail dealer has the unquestioned 
right to stop dealing with a wholesaler 
for reasons sufficient to himself and may 
do so because he thinks such dealer is 
acting unfairly and trying to undermine 
his trade. But, as was said by Mr. 
Justice Lurton, speaking for the court in 
Grenada Lumber Co. v. Mississippi, 217 
U. S., pages 433 and 440, 'when the 
plaintiffs in error coml^ned and agreed 
that no one of them will trade with any 
producer or wholesaler who shall sell to 
a consumer within the trade range of any 
of them, quite another case is presented. 
An act harmless when done by one may 
become a public wrong when done by 
many in concert, for it then takes on the 
form of a conspiracy, and may be prohib- 
ited or punished, if the result be hurtful 
to the public or to the individual against 
whom the concerted action is directed. ' " 
(Eastern States Lumber Assn. v. United 
States, 234 U. S. 600, 614.) 

(See also: Western Sugar Refining Co. 
v. Federal Trade Commission, 275 Fed. 
725; Wholesale Grocers Assn. of El Paso, 
Texas, et al., v. Federal Trade Commis- 
sion, 277 Fed. 657.) 

See also the decrees in the following 
cases: U. S* v. National Wholesale 



Jewelers' Assn., 509 (consent decree), 
and United States v. Hollis et al., 619 
(246 Fed. 611). — Decrees and Judgments 
in Federal Antitrust Cases. 

Interference with employees op 
another in the performance of 
THEIR DUTIES has been condemned by 
decree in the following case: U. S. v. 
International Brotherhood of Electrical 
Workers, 430 (consent decree). — Decrees 
and Judgments in Federal Antitrust 
Cases. 

Interference with the business and 
PROPERTY OP ANOTHER has been con- 
demned by decree in the following case : 
U. S. v. International Brotherhood of Elec- 
trical Workers, 430 (consent decree). — De- 
crees and Judgments in Federal Antitrust 
Ca^s. 

CONSPIBINJB TO INTERFERE WITH AND 
INJURE THE BUSINESS OF ANOTHER. 

The adopting of a resolution by an 
association of manufacturers denouncing 
a dealer in the product they manufac- 
tured who bought ai^d shipped to cus- 
tomers^ in other States and foreign coun- 
tries, and printing such resolution, and 
mailing the same to other manufacturers 
and customers of the dealer, whereby 
his business was injured, ?ield to consti- 
tute an illegal combination or conspuv 
acy in restraint of interstate and foreign 



I See National Harness Manufacturers Assn. v. Federal CommlssioD, 268 Fed. 705. 
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commerce, under the antitrust act. 
(Gibbfl V. McNelly, 102 Fed. 594.) 
(See also Knauer v. U. S. 237 Fed.8.) 

PUBLICATION AND CIBGIJLATION OF THE 
NAMES OF THOSE CONFORMING TO OR 
NOT CONFORMING TO STANDARDS SET 
UP BY CONSPIRATORS CONDEMNED. 

The practice of publishing the names 
of competitors or those not conforming 
to certain standards, as well as the prac- 
tice of publishing the names of those 
conforming to same, for the purpose of 
placing such competitors or those not 
conforming to certain standards upon a 
blacklist, either real or unreal, has been 
condemned by decrees of the comrts in 
the following cases: U. S. v. National 
Assn. of Retail Druggists, 115; U. S. v. 
Southern Wholesale Grocers' Assn., 244 
(consent decree) (207 Fed. 434); U. S. v. 
Pacific Coast Plumbing Supply Assn., 
323 (consent decree); U. S. v. Master 
Horseshoers' National Protective Assn., 
388 (consent decree); U. S. v. National 
Wholesale Jewelers Assn., 509 (consent 
decree); U. S. v. National Association of 
Master Plumbers ^ 603 (consent decree); 
U. S. V. HoUis et al., 619 (246 Fed. 611); 
U. S. V. Kluge et al., 631 (consent decree); 
U. S. V. Hartwick et al., 649 (consent 
decree); U. S. v. Colorado & Wyoming 
Lumber Dealers' Assn., 663 (consent 
decree). — Decrees and Judgments in 
Federal Antitrust Cases. 

Cutting off supplies of competitors 
or preventing manufacturers, whole- 
salers, or jobbers from selling to 
those not conforming to standards 
SET UP BY CONSPIRATORS, has been con- 
demned by decrees entered in the follow- 
ing cases: U. S. r. National Wholesale Jew- 
elers' Assn., 509 (consent decree); U. S. v. 
National Assn. of Retail Druggists, 115; 
U. S. V. Master Horseshoers' National Pro- 
tective Assn., 388; U. S. v. Hollis et al., 
619 (246 Fed. 611); U. S. v. National Assn. 
of Master Plumbers, 603 (consent decree); 
U. S. V. Hartwick et al., 649 (consent 
decree); U. S. v, Colorado & Wyoming 
Lumber Dealers Assn., 663 (consent de- 
cree); U. S. r. The Nome Retail Grocery- 
men's Assn., 83; U. S. v. Southern Whole- 
sale Grocers' Assn., 247 (consent decree) 



(207 Fed. 434); U. S, v. Pacific Coast 
Plumbing Supply Assn., 233 (consent de- 
cree) . — Decreesand Judgments in Federal 
Antitrust Cases. 

Maintaining prices by contractt, 
agreement, or understanding has 
been condemned by decrees entered 
in the following cases: U. S. v. Na- 
tional Assn. of Retail Drug^ts, 115; 
U. S. V. Southern Wholesale Grocers' 
Assn., 247 (consent decree) (207 Fed. 
434); U. S. V. Master Horseshoers' 
National Protective Assn., 388 (consent 
decree); U. S. v. Associated Bill Posters 
and Distributors, 373 (consent decree); 
U. S. V. Board of Trade of the City of 
Chicago, 413; U. S. v. Kluge et al., 631 
(consent decree); U. S. v. Discher et al., 
645 (consent decree). — Decrees and Judg- 
ments in Federal Antitrust Cases. 

TO FIX PRICES AT WHICH GOODS SHALL 
BE SOLD OR RESOLD. 

Conspiring by contract, agreement, or 
understanding to fix prices at which 
goods shall be sold or resold has been 
condemned by decrees entered in the 
following cases: U. S, v. Kluge et al., 
631 (consent decree); U. S. v. Discher 
et al., 645 (consent decree); U. S. v. 
National Assn. of Retail Druggists, 115. — 
Decrees and Judgments in Federal Anti- 
trust cases. 

ACTS WITHIN THEMSELVES HAT NOT BE 
UNFAIR, BUT THEY BECOME SO WHEN 
TAKEN TOGETHER TO PRODUCE A DAN- 
GEROUS PROBABILITY. 

*^The scheme as a whole seems to us to 
be within the reach of the law. The con- 
stituent elements, as we have stated 
them, are enough to give to the scheme 
a body and, for all that we can say, to 
accomplish it. Moreover, whatever we 
may think of them separately, when we 
take them up as distinct charges, they are 
alleged sufficiently as elements of the 
scheme. It is suggested that the several 
acts charged are lawful and that intent 
can make no difference. But they are 
bound together as the parts of a single 
plan. The plan may make the parts 
unlawful. (Aikens v. Wisconsin, 195 
U. S. 194, 206; 25 Sup. Ct. Rep. 3, 49 L. 
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ed. 154.) The statute gives this pro- 
ceeding against combinations in restraint 
of commerce among the States and against 
attempts to monopolize same. Intent is 
almost essential to such a combination 
and is essential to such an attempt. 
Where acts are not sufficient in themselveiB 
to produce a result which the law seeks to 
prevent — for instance, the monopoly, 
but require further acts in addition to the 
mere forces of nature to bring that result 
to pass, and intent to bring it to pass is 
necessary in order to produce a dangerous 



probability that it will happen. (Com. 
V. Peaslee, 177 Mass. 267, 272; 59 N. E. 
55.) But when that intent and the 
subsequent dangerous probability exist, 
this statute, like many others, and like 
the common law in some cases, directs 
itself against that dangerous probability 
as well as against the completed result. 
What we have said disposes incidentally 
of the objection to the bill as multifarious. 
The unity of the plan embraces all the 
parts.'* (Swift v. U. S., 196 U. S. 375.) 



CONTRACTS. 

fSee also Price maintenance; Tying of exclusive contracts or leases; Clayton Act 

sec. 3.] 

I. INDUCING BREACH OF. 

1. Causing customers of competitor to hreak or caned contracts, — 
Procuring, on the part of a corporation engaged in the business of 
exhibiting, leasing, licensing, booking, and dealing in moving-picture 
films generally the cancellation of contracts between competitors 
and the producers of films, held to constitute an unfair method of 
competition. (Stanley Booking Corporation, 1 F. T. C. 212.) 

2. Sams. — Inducing, on the part of a corporation engaged in the 
manufacture and sale of outfits and devices for the storage, handling, 
and automatic measuring of oils, gasoline, etc., the cancellation and 
rescission of orders and contracts, and of intended orders and con- 
tracts by customers of competitors, held to constitute an unfair 
method of competition. (Wayne Oil Tank & Pump Co., 1 F. T. C. 
259.) 

3. Sams. — Inducing, procuring, and attempting to induce and 
procure, on the part of a corporation engaged in the manufacture 
and sale of outfits and devices for the storage, handling, and auto- 
matic measuring of oils, gasoline, and other volatile liquids, for the 
purpose of embarrassing, harassing, and restraining competitors, a 
large number of its customers and the customers of competitors to 
cancel and rescind orders and contracts for the purchase of such 
pumps and outfits from competitors, heldj under the circumstances 
set forth, to constitute an unfair method of competition. (Mil- 
waukee Tank Works, 1 F. T. C. 272.) 



INTERFBBENCE WITH OB INDIJCIN6 
BREACH OF CONTRACT BY ONE NOT A 
FABTY THEBETO. 

''One having a contract with a State, 
made pursuant to law, to supply for a 
term of years all of certain textbooks 



adopted by act of the legislature for use 
in the public schools of the State, may 
maintain an action for damages against 
a third person who, with a knowledge of 
the facts, induces the school book boards 
of counties to piirchase books from him 
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and discard those of plaintiff/' (Syila- 
buB.) Heath et al. i;. American Book 
Co., 97 Fed. 633. 

^'An actionable wrong ia committed by 
^one who maliciously interferes in a con- 
tract between t^o parties and induces 
one ol them to break that contraol lo the 
injury of the other.** (Syllabus.) Bit- 
teiman v. Louisville & Nashville Railroad 
Co., 207 U. S. 206. 

The foregoing principle was embraced 
and the same doctrine applied in the 
following cases: Illinois Central Railroad 
Co. V. Caffrey, 128 Fed. 770; Delaware, 
Lackawanna & Western Railroad v, 
Frank, 110, Fed. 689; Nashville, C. & 
St. L. Railway v. McConnell, 82 Fed. 66; 
Missouri K. & T. Railway Co. v, Mc- 
Crary, 182 Fed. 401. 

''It has been repeatedly hdd that, if 
one maUdously interferes with a contract 
between two parties and induces one of 
them to break that contract to the injury 
of the other the party injured can main- 
tain an action against the wrongdoer.** 
(Angle V, Chicago, St. Paul, etc.. Railway, 
151 U. S. 1, 13. 

''Complainant company issued trading 
stamps, which it sold to merchants under 
a contract that they should be given out 
to customers as a special discount for cai^, 
'one stamp for each 10 cents worth of 
goods ptu-chased. The contract provided 
that the stamps when so issued would be 
redeemed by complainant in goods when 
presented in books containing 990 stamps 
each, that they shotdd only be given out 
in the manner prescribed, and that the 
property in and title to the stamps should 
remain in complainant. It also issued 
advertifiing books to the public, which 
did not give the terms of the contracts 
with merchants, or state the requirement 
that the stamps must be presented in 
books, but represented that each stamp 
was redeemable, nor did the stamps eihow 
such condition on their &c8. Held, that 
the title to the stamps while they remained 
in tte hands of the merchant was a lim- 
ited one, and he acquired no right to 
dispose of them otherwise than according 
to the contract, and that complainant 

105750—22 7 



was entitled to an injUnclion to restrain 
a defendant from unlawfully interfering 
with its contracts by inducing merchants 
to sell the stamps in violation thereof, 
and by selling the stamps so puiichased to 
other merchants having no contracts with 
complainaat,defendant having full knowl- 
edge of the terms of such contracts.** 
(Syllabus.) (Sperry & Hutchinson Co. 
V. Mechanics* Clothing Co., 128 Fed. 80Q. 
See 135 Fed. 833.) 

(See also Speiary & Hutchinson Co. v. 
Associated Mwdiants Stamp Co., 208 
Fed. 205.) 

"Complainant is a manufacture of 
proprietary medidnee put up in distinc* 
tive packages, and sold only through 
wholesale and retail dealers in drugs, 
with whom complainaat has contracts 
paroviding that the medicines shall be 
sold oidy at certain uniform prices, and 
to no other dealer than such as become 
parties to the contract, a list of whom is 
furnished by complainant. Defendant, 
a retail druggist who was not on the list^ 
procured the medicines through another, 
who in selling them violated his contract, 
and in selUng the same defendant muti- 
lated the packages so as to prevent iden* 
tification, and in some cases emptied the 
original package into a plain package. 
He also sold the medicines at prices be- 
low those fixed by the contract. Held, 
that such contracts were legal and en- 
forceable, and that comlpainant was enti- 
tled to an injunction restraining defend- 
ant from interfering with the contracts 
by inducing their violation by parties 
thereto, and also from selling tilie medi- 
cines as complainant*8 in other than the 
original packages and at the contract 
price, to the injury of complainant's 
business and good will.'* (Syllabus.) 
(Dr. Miles Medical Co. v. Goldthwaite, 
133 Fed. 794.) • 

The foregoing principle was involved 
and like dedsions were made in the fol- 
lowing cases: Dr. Miles Medical Co. v. 
Worlds Dispensary, etc., 142 Fed. 006; 
WeUs & Richardson Co. v. Abraham et 
al., 149 Fed. 408; and Dr. Miles Medici 
Co. V. Parks, 220 U. S. 373. 
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Equity has juriBdiction to restmn a 
third person from inducing another to 
break a contract for the purchase and 
sale of merchandise. In delivering its 
opinion the court said: ''We fail to dis- 
cover any satifi&u:tory distinction be^ 
tween an attempt to induce employees 
to break a contract of employment and 
the attempt to induce customers to break 
their business contracts for the purchase 
or sale of goods. * * * If it appears 
that this defendant without justification 
and by means of fraudulent misrepresen- 
tations is seeking to induce complainant's 
customers to break their contracts he is 
seeking by fraud to ruin the complain- 
ant's business. If ^e complainant's alle- 
gations are true, the defendant is engaged 
in guerilla wartoe on its business. It is 
abhorrent to one's sense of justice that 
this wrong should be permitted to con- 
tinue until the mischief has been accom- 
plished and the business ruined, as might 
be the case if there be no remedy except 
through an action at law for damages." 
(American Malting Co. v. Keitel, 209 
Fed. 351.) 

(See also American Malting Co. v. Kei- 
tel, 217 Fed. 672.) 

INTERFERENCE WITH BY THIRD PARTY 
FOR HIS OWN BENEFIT. 

A defendant held not justified by the 
right of competition in inducing a licen- 
see of complainant to purchase material 
from it in violation of the license con- 
tract, of which it had knowledge, by an 
offer of lower prices and a guaranty of 
protection from suit, nor by a belief it 
may have had that the contract would 
not be violated. (Westinghouse Electric 
dc Mfg. Co. V, Diamond State Fibre Co., 
268 Fed. 121.) 

(See also Patterson v. United States, 
222 Fed. 599.) 

IN GENERAL— CONFIDENTAL INFORMA- 
TION PROTECTED AGAINST BREACH OF 
CONTRACT BY EMPLOYEES. 

In a ^t brought to restrain parties 
from using quotations, without authority, 
which the Chicago Board of Trade had 
collected at its own expense, and dis^ 
tributed under contract to persons ap- 



proved by it, and under certain condi- 
tions, the court said: "The plaintiff's 
collection of quotations is entitled to the 
protection of the law. It stands like a 
trade secret. Plaintiff has the right to 
keep the work which it has done, or paid 
for d(Hng, to itself, llie fact that others 
might do same work, if they might, does 
not authorize them to steal the plaintiff's. 
Compare Bleistein v. Donaldson Litho- 
graphing Co., 188 U. S. 239, 249, and 250. 
' ' The plaintiff does not lose its rights by 
communicating results to persons, even if 
many, in confidential relations to itself, 
under contract not to make it public and 
strangers to the trust will be restrained 
from getting at the knowledge by induc- 
ing a breach of trust and using knowledge 
obtained by such a breach.** (Board of 
Trade for the City of Chicago v. Christie 
Grain & Stock Co., 198 U. S. 236, 250.) 

INTERFERENCE WITH THE MAKING OF A 

CONTRACT. 

"The doctrine being well established 
that an action in tort will lie for a wrongful 
interference with the performance of an 
executory contract, the same principle 
will sustain an action for wrongfully pre- 
venting one from entering into a contract, 
where the evidence establishes with 
sufficient clearness that but for such inter- • 
ference, the contract would have been 
made." (Lewis v, Bloede et al., 202 
Fed. 7.) 

PROMISE OF INDEMNITY TO CUSTOMER 
OF COMPETITOR FOR BREACH OF CON- 
TRACT. 

"Where complainant and defendant 
were business rivals, complainant was 
entitled to an injunction restraining de- 
fendant, its officers and employees, 
from inducing complainant's customers 
to break their contracts with complainant 
by agreeing to indemnify them against 
liability for damages to induce them to 
do so, when it is apparent, from the con- 
duct of defendant in other respects, that 
the injury to complainant from loss of 
customers, thus destroying its ability to 
compete, could not be adequately com- 
pensated by damages at law." (Sylla- 
bus.) (Citizens I^ight, Heat & Power Co. 
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V, Montgomery Light & Water Power Co., 
171 Fed. 553.) 

(See also New York Phonograph Co. v. 
Jones, 123 Fed. 197.) 

INDUCING CUSTOMERS OF COMPETITORS TO 
BREAK OR CANCEL CONTRACTS— COURT 
DECREES. 

The persuading, inducing, or attempt- 
ing to induce customers of competitors to 
break contracts or to cancel orders has 
been condemned by the Federal courts 
in decrees issued in the following cases: 
U. S. v. National Cash Register Co. (con- 
sent decree), 316; U. S. v. Bowser & Co. 
(consent decree), 587; U. S. v. Burroughs 
Adding Machine Co. (consent decree), 
457. — Decrees and Judgments in Federal 
Antitrust Cases. ^ 

RIGHT TO COMPETE NO LICENSE TO IN- 
DUCE BREACH OF CONTRACT. 

"The right to compete in business does 
not justify unfair competition or mis- 
representations which tend to induce one 
party to a legal contract to refiise to per- 
form it to the damage of the other party, 
or the giving of any form of consideration 
as an inducement to his violation of a 
valid contract." (Syllabus.) (Sperry & 
Hutchinson Co. v. Pommer, 199 Fed. 
309.) 

(See also Filler v. Joseph Schlitz Brew- 
ing Co., 223 Fed. 313.) 



PROCURING BREACH BY LAWFUL MEANS 
NOT ACTIONABLE. 

Where a person purchased property 
vnth knowledge that the owners had con- 
tracted to sell it to another he would not 
be liable in damages, unless he had taken 
some step to bring about the breach or 
had induced or persuaded the owner to 
abandon the earlier agreement to sell the 
property. (Sweeney v. Smith, 167 Fed. 
385; affirmed in 171 Fed. 645.) 

NO RELIEF AGAINST THE BREACH OF AN 
UNLAWFUL CONTRACT. 

Injunction will not be granted to re- 
strain defendant from inducing breach 
of contract which, in violation of the 
common law and Sherman Act, ref,iiireff 
the maintenance of resale prices. (? ord 
Motor Co. V, Union Motor Sales Co. et al,, 
225 Fed. 373.) 

CURRENT ARTICLES AND DISCUSSION. 

Interference with contractual relations, 
8 Columbia Law Review 496, June, 1908; 
17 Law Notes 184, Januar>-, 1914. 

Interference with business or occupa- 
tion causing breach of contract, 34 Har- 
vard Law Review 441, February, 1921. 

Interference with Performance of con- 
tract, 6 Virginia Law Re\iew 217, 
December, 1919. 



CONVERSION. 

[See also Appropriation.] 

1. Taking and using goods belonging to a competitor. — Accepting^ 
and converting to his own use, on the part of an individual engaged 
in the business of buying, selling, and shipping iron and steel scrap 
in direct competition with a corporation having a similar name, of 
iron and steel scrap theretofore purchased by and consigned to said 
corporation, with full knowledge that such competing corporation 
was the consignee, hdd to constitute an unfair method of competi- 
tion. (Jacob Lanski, 2 F. T. C. 302.) 

COPYING ANOTHER^S ADVERTISEMENTS. 

[See Appropriation.] 

CUTTING OFF COIVIPETITOR'S ADVERTISING MEDIIM. 

1. Falsely representing financial condition of competitor, — Endeavor- 
ing, on the part of a manufacturer of devices used by printers to 
produce ruled lines for tabulation, to induce trade journals to refuse 
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a competitor's advertisements, by means of false and misleading 
statements relative to said competitor's financial condition and 
standing, Tidd, under the circumstances set forth, to constitute unfair 
method of competition. (Chicago Linotabler Co., 1 F. T. C. 110.) 

CUTTING OFF COMPETITOR'S SUPPLIES. 

[See also: Boycott; Conspiracy; Refusal to sell.] 

1. Interfering on the part of retailer with the supply of mail-order 
concerns, — Inducing and endeavoring to induce, on the part of a cor- 
poration engaged in the publication of a trade journal, manufacturers 
and wholesalers of lumber and building materials to refrain from and to 
discontinue furnishing supplies of lumber and building materials to 
mail-order concerns dealing in the same, in competition with retailers, 
by means of actual and implied threats that retail dealers should 
withdraw their patronage, held to constitute an unfair method of 
competition. (Botsford Lumber Co. et al., 1 F. T. C. 60.) 

2. Same. — Furnishing systematically on a large scale and in bad 
faith, on the part of a number of concerns engaged in the sale of lum- 
ber and Imnber products at retail, to the editor and manager of a 
trade journal, the names of manufacturers and wholesalers who sold 
to mail-order concerns competing with said retailers, for the purpose 
of enabling him to interfere with the free purchase of supplies by them, 
held to constitute an unfair method of competition. (Botsford 
Lumber Co. et al., 1 F. T. C. 60.) 

3. Same. — ^Inducing and endeavoring to induce systematically on 
a large scale and in bad faith^ on the part of a number of concerns 
engaged in the sale of lumber and lumber products at retail, manu- 
facturers and wholesalers of lumber and building materials to refrain 
from selling lumber and building materials to mail-order concerns, 
held to constitute an imfair method of competition. (Botsford Lum- 
ber Co. et al., 1 F. T. C. 60.) 

4. By exclusive contracts with vendors thereof — ^Purchasing gummed 
sealing tape on the part of a manufacturer of gimimed-tape moisten^- 
ing machines from the manufacturers of such tape upon the condi- 
tion or understanding that they should not sell the same to any of 
his competitors, held to constitute an xmfair method of competition. 
(National Binding Machine Co., 1 F. T. C. 44.) 

5. Paying prohibitive prices for raw material. — Where, in order to 
punish a competitor which had begun to purchase raw material in 
the territory in which they had been operating, concerns engaged in 
the rendering business in one State, acting through a corporation 
organized by them for that purpose, paid prohibitive and unwar- 
ranted prices for materials in another State, where said competitor 
was domg business, with resulting loss of money to said competitor 
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and to its successor to which it was forced by said loss to sell, held, 
that such practices constituted an unfair method of competition. 
(United Rendering Co. et al., 3 F. T. C. 284.) 

6. Wrongfully retaining possession of competitor's goods. — Willful 
failure, on the part of a corporation dealing in groceries at whole- 
sale, to inform a competing concern, which was also engaged in retail- 
ing, of the arrival of a much needed shipment in a ''pool'' car, con- 
signed to it by a manufacturer, although it promptly informed other 
concerns whose shipments arrived in said car; and keeping the ship- 
ment belonging to such competitor in its possession more than a 
month, meanwhile protesting to the manufacturer against his selling 
directly to said competitor and trying to secure a jobber's commission 
on the transaction, heldj under the circumstances set forth, to consti- 
tute an unfair method of competition. (Raymond Bros. Clark Co., 
3. F. T. C. 295.) 



PEBSnSION OR OTHER MEANS NOT UN- 
FAIR €OMPETITION. 

The interference by a combination of 
retail dealers in merchandiBe with the 
complainant's right to buy goods, by per- 
suasion or other means exerted against 
the sellers, is held not to constitute unfair 
competition by intimidation or coercion. 
(Montgomery Ward & Co. v. South Dakota 
Retail Merchants <& Hardware Dealers 
Assn. et al., 150 Fed. 413.) 

BOYCOTTING AND THREATENING TO BOY- 
COTT THOSE SELLING, A VIOLATION OF 
THE ANTITRUST ACT. 

''A combination between members of a 
tile dealers' association to exclude trade 
competitors from membership and to 
make it impossible for them to obtain tiles 
or tile setters by refusing to buy tiles from 
manufacturers, the most of whom are 



located in other States, who sold to such 
competitors, and by an agreement with 
the tile setters' union that the latter 
would not allow its members to work for 
nonmembers of the association was held 
to directly affect interstate commerce in 
violation of the Sherman Antitrust Act.'' 
(Syllabus.) (Belfi et al. v. U. S., 259 
Fed. 822.) 

See also decree entered in U. S. v. 
Associated Bill-posters and Distributors, 
p. S7S. — Decrees and Judgments in Fed- 
eral Antitrust Cases. 

**An agreement or combination be- 
tween a manufacturer of certain articles 
and the wholesalers or distributors han- 
dling the same, not to sell any of such arti- 
cles to a retail dealer, held unlawful as a 
restraint of trade in violation of the Anti- 
trust Act." (Syllabus.) (Victor Talking 
Machine Co. v. Kemeny, 271 Fed. 810.) 



DECEPTION. 

[See Confusion; Misrepresentation; Passing off; Simulation.] 

DEFAMATION. 

[See Disparagement.] 

DIRECT SELLING, PREVENTION OF. 



[See Blacklisting; Boycotting; Refusal to sell.] 
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DISCRIMINATION. 

[See also, Blacklisting; Boycotting; Clayton Act; Price discrimination; Rebates; 

Refusal to sell.] 

1. Refusing membership to trade association, — Declining, on the 
part of the members of an unincorporated association engaged in 
the distribution and 'sale of harness and saddlery goods at wholesale, 
to admit to membership in the wholesale association jobbers or 
wholesalers who did any retail business, and preventing and endeavor- 
ing to prevent manufacturers from selling to such jobbers, though 
allowing its own members at times to do a retail business, held, 
under the circumstances set forth, to constitute an unfair method 
of competition. (The Wholesale Saddlery Association of the United 
States and The National Harness Manufacturers Association of the 
United States, 1 F. T. C. 335.) 



Discrimination between customers 

AS TO service discounts AND REBATES 

was condemned in a decree of the United 
States district court in U. S. v. Great 



Lakes Towing Co., 253 (217 Fed. 656).— 
Decrees and Judgments in Federal Anti- 
trust Cases. 



DISPARAGEMENT. 

[See Misrepresentation.] 

1. Falsely and misleadingly representing competitor's affiliations. — 
Falsely and misleadingly stating, on the part of a mail-order house 
dealing in lumber and building materials, that certain of its competi- 
tors were members of a lumber trust which fixed and maintained 
excessive and unreasonable prices, held to constitute an unfair 
method of competition. (Gordon Van Tyne Co., 1 F. T. C. 316.) 

2. Same. — False representations, on the part of a corporation 
engaged in the manufacture and sale of lumber and building materials 
and belonging to the class usually referred to as '^ catalogue or mail 
order houses,'^ as distinguished from so-called ^'regular dealers,^' 
through advertisements and circulars letters, that certain competitors, 
the '^regular dealers," were members of a lumber trust, and by 
implication that such competitors fixed and maintained prices, 
held, under the circumstances set forth, to constitute an unfair 
method of competition. (Chicago Mill Works Supply Co., 1 F. T. C. 
488.) 

3. False and misleading statements as to financial responsibility of 
competitors. — Circulating false and misleading statements, on the 
part of a manufacturer and vendor of a stain remover, to the effect 
that certain competitors were financially irresponsible, held to be an 
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unfair method of competition. (Gartside Iron Ruat Soap Co., 
^ I F. T. C. 310.) 

4. Same. — ^Making false and injurious statements to prospective 
, customers concerning the reliability and financial condition of manu- 
facturers of competitive vacuum cleaners, Tidd, under the circum- 
stances set forth, to constitute an unfair method of competition. 
(Muenzen Specialty Co., 1 F. T. C. 30.) 

5. Falsely and injuriimsly representing quality of competitor's 
goods, — -Making false and injurious statements to prospective cus- 
tomers concerning the material of which competitor's vacuum 
cleaners were constructed, held, under the circumstances set forth, 
to constitute an unfair method of competition. (Muenzen Specialty 
Co., 1 F. T. C. 30.) 

6. False statements as to efficiency, etc., of competitors' goods. — 
Making false and injurious statements, on the part of a dealer in 
vacuum cleaners handling most of the diflFerent makes on the market, 
but with special financial interest in one, to prospective customers 
concerntQg the value, efiiciency, and wearing qualities of competi- 
tors' cleaners and also disparaging their makers, held, under the cir- 
cumstances set forth, to constitute an unfair method of competi- 
tion. (Vacuum Cleaners Specialty Co. (Inc.), 3 F. T. C. 377.) 

7. Depreciating value and worth of competitor's goods. — ^A corpora- 
tion engaged in the manufacture and sale of fans for automobiles, 
motor trucks, and tractors, the largest output of which was of the 
cup-and-cone type, in competition with a concern similarly engaged, 
the largest output of which was the fan of the roller-bearing type, 
manufactured and offered to the trade a fan similar to competitors 
at a lower price not in good faith for the purpose of sale, but solely 
to depreciate the value of its competitor's fan and induce the trade 
and the public to believe that said competitor was selling its fan at 
more than a fair price, held that such course of conduct constituted 
unfair competition. (The Oakes Co., 3 F. T. C. 36.) 

8. False and misleading representations as to the justice and honesty 
of competitor. — ^Advertising, on the part of a mail-order house, in 
such a manner as to lead the public to believe that its competitors 
do not deal justly, fairly, and honestly with their customers, to wit, 
that they charge more than a fair price for their sugar, held to con- 
stitute an unfair method of competition. (Sears, Roebuck & Co., 
1 F. T. C. 163.) 

9. False and disparaging statements of competitor's iiisiness. — 
Publishing false and disparaging statements and criticisms of said 
competitor and its course of business, together with letters of said 
competitor procured through its customers; all of which was done 
with the intent and effect of deceiving and confusing the public and 
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embarrassing its competitor and restraining its trade^ ^^ZcJ^funder the 
circiunstances set forth, to constitute unfair methods of competition, 
(St. Louis Lightning Rod Co., Monarch Lightning Rod Co:, and 
Franklm Lightnmg Rod Co., 3 F. T. C. 327.) 

10. MaJcing false and misleadinff htatemenis to trade journals and 
customers, on the part of a manufacturer of devices used by printers 
to produce ruled lines for tabulation, in reference to the defense made hy 
said competitor to an infringement suit instituted against it by said 
manufacturer, held to transcend the rights and privileges of a patentee 
in the protection of its patents, and, under the circumstances set forth, 
to constitute an unfair method of competition. (Chicago Linotabler 
Co., 1 F. T. C. 110.) 



AT COMMON LAW COURTS OF EQUITY HAVE 
NO JUBISDICTION TO RESTRAIN, BY IN- 
JUNCTION, THE PUBLICATION OF A 
LIBEL. 

Where an injunction was asked to 
restrain the defendants from publishing 
certain circular letters which were alleged 
to be libelous and injurious to the business 
of the complainants, and from making or 
uttering libelous or slanderous statements 
concerning the business of the complain- 
ants, or the vaUdity of letters intent or 
their title thereto, pending a trial and the 
adjudication of the principal suit, which 
was brought to restrain the infringement 
of said patents, it was Jield that the United 
States courts have no jurisdiction to 
interfere by injunction to restrain the 
pubUcation of a Ubel. (Kidd v. Horry 
et al., 28 Fed. 773. 

(See also Baltimore Car Wheel Co. v. 
Bemis, 29 Fed. 95.) 

Statements made by defendant in 
letters or circulars which merely describe 
and express an unfavorable opinion of the 
goods of plaintiff, a business rival, will 
not support any action for libel, or to 
recover damages for injury to plaintiff's 
business. Where defendant in a letter 
to a third person stated *'you recommend 
something which the experience of all 
practical men demonstrates is a fraud,'' 
it was ?ield that such statement did not 
charge the plaintiff as being guilty of 
fraudulent and dishonest methods in 
doing business because it appeared from a 
subsequent portion of the letter that the 
word ''fraud" as applied to the article 



spoken of was used as meaniQg that it was 
.short lived and useless for the purpose for 
which it was intended. (Nonpareil Cork 
Manufacturing Co. v. Eeasbey & Mattison 
Co. etal., lOSFed. 720.) 

''False representations concerning com- 
plainant's credit, ability to do business, 
solicitation of complainant's customers 
to break their contracts and trade with 
defendant, unaccompanied by excite- 
4nent to violence to customers' personal 
property, or illegal interruption of his 
contracts or relations with others is not 
ground for injunction." (Syllabus.) 
(Citizens Light, Heat & Power Co. v. 
Montgomery Light & Water Power Co., 
171 Fed. 553.) 

Equity is without jurisdiction of a suit 
by a piano manufacturer for relief against 
a retail dealer in other makes of pianos, on 
allegations in the bill that defendant 
keeps in his store a piano of complain- 
ant's manuf actiure in an untuned and poor- 
ly voiced condition, which he represents 
to customers as a new piano from com- 
plainant's factory in normal condition, for 
the purpose of depreciating the quality 
of complainant's instruments; the cause of 
action stated being one for trade libel 
only, for which there is an adequate 
remedy at law. (Syllabus.) (Everett 
Piano Co. v, Maus, 200 Fed. 718.) 

Disparaging and libelous state- 
ments will be enjoined, when part of a 
conspiracy to injure property. (Gompen 
V. Bucks Stove & Range Co., 221 U. S. 
418; McMillan v.. King, 223 Fed. 862). 
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(But 066 Francis et al. v, Flinn, 118 U.S 
385, and Halstead v, Houston, 111 Fod. 

376.) 

BIGHT OF FEDERAL TRADE COMMISSION 
UNDER STATUTE TO RESTRAIN LIBEL AS 
A METHOD OP UNFAIR COMPETITION. 

*' Equity has no jurisdiction in the ab- 
sence of statute, to restrain the future pub- 
lication and issuance of alleged libelous 
circulars, though the false statements may 
injure complainant in his business or as to 
his property, in the absence of acts of con- 
spiracy, intimidation, or coercion. ' * (Syl- 
labus.) (American Malting Co. v. Keitel, 
209 Fed. 351.) 

(See also American Malting Co. v. Kei- 
tel, 217 Fed. 672; and Casey v. Cincinnati 
Typographical Union No- 3 et al., 45 Fed. 

135.) 

UNDER THE TRUST LAWS. 

Disparaging statements concerning 
the solvency, credit, or wnanaal 
STANDING OF coMpETrroRS have been con- 
demned by decrees in the following cases: 
U. S. V. National Cash Register Co., 315 
(consent decree); U. S.v. Bowser & Co., 
587 (consent decree); TJ. S. v. American 
Thread Co., 449 (consent decree). — ^De- 
crees and Judgments in Federal Antitrust 
Cases. 

Disparaging statements concerning 

BUSINESS METHODS OF COMPETrTOR, havO 

been condemned by decrees in the fol- 
lowing cases: U. S. v. Central- West Pub- 
lishing Co., 359 (consent decree); U. S. v. 
Bowser & Co., 587 (consent decree). — De- 
crees and Judgments in Federal Antitrust 
Cases. 

DiSPAB AGING STATEMENTS CONCERNING 
QITALITY OF COMPETITOR'S GOODS haVe 

been condemned by decrees in the follow- 
ing cases: U. S. v. National Cash Register 
Co., 31 (consent decree); U. S. v. Ameri- 
can Thread Co., 449 (consent decree); 
U. S. V, Bowser & Co., 587 (consent de- 
cree). — Decrees and Judgments in Federal 
Antitrust Cases. 

IN GENERAL. 

"Words in themselves not actionable 
may become so if they contain a covert or 
hidden meaning, and must be understood 
in their concealed sense by those who read 



them. (Hanchett v. Chiatovich, 101 Fed . 
742, 41 C. C. A. 648. ) Competition is neces- 
sary, right, and proper, and is for the pub- 
lic good; but in its exercise the right of 
another must not be violated through mal- 
ice or ill will. As was said by Judge Ross 
in Hanchett v, Chiatovich, supra, 101 
Fed. 746, 41 C. C. A. 652: 'It is, in our 
judgment, a clear violation of the right 
pertaining to every person engagecl in an 
industrial enterprise for any other 
person, through malice, ill will, or re- 
venge, to command or induce other per- 
sons to withdraw or withhold their cus- 
tom from him, or otherwise maliciously 
interfere with his business. Motive does 
not count where one merely exercises his 
own right without violating any right of 
another, but when he does violate the 
right of another the motive of the act 
enters largely into the problem. '" (Pu- 
get Sound Nav. Co. v. Carter, 233 Fed. 
832.) 

Where defendant, through a subsidi- 
ary organisation, employed agents to fol- 
low agents of complainant and interfere 
and prevent sales of goods, by false state- 
ments concerning said goods of complain- 
ant and by intimidating and disparaging 
complainant's agents, it was held that 
such action was unwarranted upon any 
groimd or claim of competition and was an 
unlawful attempt to wantonly destroy 
complainant's business and was properly 
enjoined. (Evenson et al. v. Spalding, 150 
Fed. 617.) 

A company manufacturing cigar molds 
claimed damages on account of the publi- 
cation by a competitor of an article in 
which the plaintiff company was charged 
with being a "trust." A verdict and 
judgment for the plaintiff was aflOurmed on 
appeal. (Sternberg Mfg. Co. v. Miller 
Du Brul & Peters Mfg. Co., 170 Fed. 298.) 

"By the law of libel, defamatory lan- 
guage is actionable without special dam- 
age when it contains an imputation upon 
one as an individual, or in respect to his 
office, profession, or trade, but it is not 
actionable when it is merely in disparage- 
ment of one's property, or of the quality 
of the articles which he manufactures or 
sells, unless it occasions special damage." 
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(Syllabus.) (Victor Safe & Lock Co. v. 
Dcright, 147 Fed. 211.) 

In enjoining the publication of an ad- 
vertisement the court said, "But the 
advertisement exceeds proper competi- 
tion, and advertises to the public that 
which is not true." (Continental Insur- 
ance Co. V. Board of Underwriters, 67 
Fed. 310, 323.) 

{See also Fish Bro. Wagon Co. v. Fish 
Bros. Mfg. Co., 87 Fed. 203; affirmed in 
95 Fed. 457.) 



''Language which charges a railroad 
company with such incapacity or n^lect 
in the conduct of its business that belief 
in its truth would prevent persons from 
employing it as a common carrier is ac- 
tionable without proof of special dam- 
age." (Syllabus.) (Ohio & M. Railway 
Co. V. Press Publishing Co., 48 Fed. 206.) 

CIJBR£NT ARTICLES AND DISCUSSIONS. 

Imputations affecting business action- 
able per se, disparagement of quality, 6 
Virginia Law Review 601, May, 1920. 



ENHANCEMENT OF PRICE. 

[See Price fixing; Price maintenance; Resale prices.] 

ENTICING COMPETITORS' EMPLOYEES. 

1. Talcing away competitors' employees, — Enticing away, on the 
part of a corporation engaged in the manufacture and sale of outfits 
and devices for the storage, handling, and automatic measuring of 
oils, gasoline, etc., salesmen and sales agents of competitors for the 
purpose of injuring said competitors in the conduct of their businesses 
and for the purpose of disorganizing their sales forces and eliminating 
them as competitors, held to constitute an unfair method of compe- 
tition. (Wayne Oil Tank & Pump Co., 1 F. T. C. 259.) 

2. Same. — ^Maliciously enticing away employees of competitors, 
on the part of two corporations engaged in the manufa(rt/ure, sale, 
and lease of tank cars used for the transportation of oil, alcohol, acids, 
and other liquid commodities, for the purpose and with the effect of 
unduly embarrassing competitors, held to be an unfair method of 
competition. (Standard Car Equipment Co. et al., 1 F. T. C. 144.) 



ENTICING AWAY EMPLOYEES OF ANOTHER 
UNFAIR COMPETITION. 

** Certainly if a competing trader should 
endeavor to draw custom from his rival, 
not by offering better or cheaper goods, 
employing more competent salesmen, or 
displaying more attractive advertise- 
ments, but by persuading the rival's 
clerks to desert him under circumstances 
rendering it diificult or embarrassing for 
him to fill their places, any court of equity 
would grant an injunction to restrain this 
as unfair competition." (Hitchman Coal 
& Coke Co. V. Mitchell, 245 U. S. 229.) 

(See also: Peoples Tobacco Co. (Ltd.) v. 
American Tobacco Co. et al., 170 Fed. 
396;'Weeghan et al. v. Killeier et al., 215 
Fed. 168.) 



HIRING EMPLOYEES TO LEATE OR NOT TO 
RETURN TO EMPLOY OF ANOTHER. 

Defendants were enjoined from "hiring 
or employing any of the employees of the 
plaintiff to quit the service of the plain- 
tiff, and enjoined and restrained'' from 
** hiring and paying any persons who are 
seeking employment of the plaintiff from 
engaging in the employment of plaintiff. ' ' 
(Tunst^ll et al. v. Stearns Coal Co., 192 
Fed. 808, 810.) 

TAKING AWAY COMPETITOR'S EMPLOYEES. 

The taking away or the inducing of em- 
ployees to leave tibe service of a ^competi- 
tor have been condemned by decrees in 
the following cases: 

U. S. V. National Cash Roister Co., 315 
(consent decree); TJ. S. r. Bowser & Co., 
587 (consent decree). — Decrees and Judg- 
ments in Federal Antitrust Cases. 
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ESPIONAGE. 

[See also Resale prices; Spying on competitor's business.] 

1. Publishing and using a trade journal to secure confidential in- 
formation of competitors. — Surreptitiously and in bad faith seeking to 

obtain, and obtaining, on the part of a corporation engaged in the 
publication of a trade journal, and on the part of the editor and 
manager of such periodical, confidential information from mail-order 
concerns dealing in lumber and building materials in competition 
with retailers, relative to their source of supply, financial condition, 
internal affairs, and business secrets for the use and benefit of retail 
dealers in lumber and building materials, Jieldj under the circiim- 
stances, to constitute an unfair method of competition. (Botsford 
Lumber Co. et al., 1 F. T. C. 60.) 

2. Employing detectives to get information of mail-order concerns. — 
Employing and contributing systematically on a large scale and in 
bad faith, on the part of a number of concerns engaged in the sale of 
Imnber and lumber products at retail, to the employment of a de- 
tective to secure confidential information regarding the business 
secrets of mail-order concerns competing with said retailers and 
regarding the movements of their salesmen, Tieldj under the circum- 
stances set forth, to constitute an unfair method of competition. 
(Botsford Lumber Co. et al., 1 F. T. C. 60.) 

3. Rewards for spying on price cutters. — Requiring, on the part of 
a firm engaged in the sale, as exclusive agents, of canned goods 
under its own brand, its jobbers and wholesalers, by contract, to 
maintain prices, and to report the name of anyone violating such 
contract, and agreeing to pay the sum of $100 for information of 
the violation of such contracts by jobbers and wholesalers, held 
to constitute unfair methods of competition. (C. W. Baker & 
Sons, 1 F. T. C. 452.) 

4. Securing names and addresses of competitor's customers. — Secur- 
ing, on the part of a corporation engaged in the manufacture and 
sale of fans for automobiles, motor trucks and tractors, the largest 
output of which was of the cup-and-cone type, in competition with a 
concern similarly engaged, the largest output of which was the fan 
of the roller-bearing type, through a detective, who it caused to be 
employed by said competitor, the names and addresses of persons to 
whom said competitor was shipping its products, the amount so 
shipped, and other information relative to its business, held^ under 
the circumstances set forth, to constitute an unfair method of com- 
petition. (The Oakes Co., 3 F. T.^'C. 36.) 

5. Spying on competitor and competitor's customers' business. — 
Spying on and interfering, on the part of a corporation, through its 
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employees, with the business of a competitor and customers of a 
competitor, by causing its automobiles to follow said competitor's 
trucks, in order to and with the effect of hindering, delaying, and 
embarrassing said competitor in the conduct of its business, held to, 
constitute, under the circumstances set forth, an unfair method of 
competition. (United Rendering Co. et al., 3 F. T. C. 284.) 



ENFORCING ARBITRARY AND OPPRESSITE 

TERMS. 

A system of espionage for the puipoi^e 
of enforcing ^bitrary and oppressive 
terms of sale has been condemned by a 
final decree entered in the following 
case: U. S. -». Eastman Kodak Co. — ^De- 
crees and Judgments in Federal Anti- 
trust Gases, 478. 

FURTHERANCE OF CONSPIRACY BY SYSTEM 
OF ESPIONAGE. 

Condemned by decrees entered in 
the following cases: U. S. v. National 
Association of Retail Druggists, 115; U. S. 
v. National Association of Master Plumb- 
ers, 603 (consent decree). — Decree and 
Judgments in Federal Antitrust Cases. 

GETTING INFORMATION CONCERNING COM- 
PETITOU'S BUSINESS. 

Spying upon a competitor for the pur- 
pose of obtaining information as to his 
private affairs or business has been con- 
demned in final decrees entered in the 
following cases: U. S. v. Bowser & Co., 
587 (consent decree); U. S. v. National 



Cash Register Co., 315 (consent decree); 
U. S. V. National Association of Master 
Plumbers, 603 (consent decree); U. S. v. 
Burroughs Adding Machine Co., 457 (con- 
sent decree). — Decrees and Judgments in 
Federal Antitrust Cases. 

GETTING NAMES AND ADDRESSES OF COM- 
PETITOR'S CtSTOMERS. 

The obtaining of the names and ad- 
dresses of competitor's customers by a 
system of espionage, and the using of 
such information to the detriment of 
the competitor's business has been con- 
demned by decrees entered in the 
following cases: U. S. v. Ni^tional Cash 
Register Co., 315 (consent decree); U. S. 
V. Bowser & Co., 587 (consent decree). — 
Decrees and Judgments in Federal Anti- 
trust Cases. 

TRACING GOODS BY MARKS TO MAINTAIN 

PRICES. 

Condemned by a decree entered in 
U. S. v. National Association of Retail 
Druggists, 115. — Decrees and Judgments 
in Federal Antitrust Cases. 



EXCESSIVE AND UNWARRANTED PRICES. 

[See Artificial market; Cutting off supplies.] 

EXCLUSIVE CONTRACTS. 

[See also Contracts; Tying or exclusive contracts or leases.] 

EXCLUSIVE DEALING. 

[See Tying or exclusive contracts or leases.] 

EXTORTION. 

1. By threats and intimidation. — ^Inducing, on the part of a cor- 
poration engaged in the business of exhibiting, leasing, licensing, 
booking, and dealing in moving-picture films generally, by threats 
and intimidation, the owners and operators of moving picture 
theaters to pay it a commission on films booked by producers or 
exchanges other than itself, Jield to constitute an unfair method of 
competition. (Stanley Book Corporation, 1 F. T. C. 212.) 
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FALSE ANB MISLEADING PRACTICES. 

[See Advertisiiig falsely and misleadingly; Confusion; Misrepresentation; Passing off; 

Simulation.] 

FALSE PRETENSES* 

1. Information concerning competitor obtained surreptitiously. — ^ 
Sending fictitious requests -on a large scale, through its employees 
and others, on the part of a corporation engaged in the purchase 
and sale of lumber and building materials, to mail-order competitors 
for statements, estimates, specifications and prices, as well as special 
information Usually furnished to bona fide customers, the purpose 
being thereby to cause annoyance, delay, damage and expense to 
such mail-order competitors and to obtain information respecting 
their business which could not have been secured had the purpose 
of the request been disclosed, heldy under the circumstances, to 
constitute unfair methods of competition. (St. Lawrence Lumber 
Co., 1 F. T. C. 325; J. H. Patterson Co., 1 F. T. C. 363; Botsford 
Lumber Co., et al., 1 F. T. C. 60.) 

entered in U. S. v. Burroughs Adding 
Machine Co. — Decrees and Judgments in 
Federal Antitrust Oases, 457. 



Fraudulently Obtaining Informa- 
tion RESPECTING BUSINESS OP A COM- 
PETITOR was condemned in a decree 



nCTITIOUS MARKING OF GOODS. 

[See Advertising falsely and misleadingly; Misbranding; Misrepresentation.] 

FORCING GOODS ON DEALERS. 

1. Shipping without orders to customers and competitors* custo- 
mers. — ^An oil company shipped large quantities of goods to its 
customers and customers of its competitors without theretofore 
having received orders for the same, and induced and attempted to 
induce such consignees to accept and purchase the goods so shipped, 

(a) The extension of long time credits, and by 

(b) Guaranteeing the resale of such consignments and the 
assistance of its salemen in procuring the same; 

hM, that such acts constituted an unfair method of competition. 

(Vacuum Oil Co., 1 F. T. C. 305.) 

• 

FREE GOODS. 

[See Subsidizing business; Subsidizing salesmen.] 

FULL LINE FORCING. 

[See also Tying or exclusive contracts or leases.] 

1. Usin^ one product to force purchase of another, — ^The general 
selling and distributing agents for a manufacturer producing 75 per 
cent of the cotton ties in the United States and who were also the 
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general selling and distributing agents for a manufacturer producing 
45 per ceiit of the jute bagging used in baling cotton, required pur- 
chasers of cotton ties to purchase therewith a corresponding amount 
of cotton bagging and refused to sell cotton ties unless the corre- 
sponding amount of bagging was purchased, held, that such use of one 
product to force the purchase of other products to the exclusion of the 
goods of competitors constituted an unfair method of competition. 
(The Gratz Case, 1 F. T. C. 249.) 



**And we discover no evidence to sup- 
port the finding in paragraph 2, that the 
respondents 'adopted and practiced the 
policy of refusing to sell steel ties to those 
merchants and dealers who wished to buy 
them from them unless such merchants 
and dealers would also buy from them a 
corresponding amount of jute bagging.' 
It is the natural and prevailing custom in 
the trade to sell ties and bagging together, 
just as one witness testified it is to sell 
cups and saucers together. Such evi- 
dence as there is of a refusal to sell is a 
refusal to sell at all to certain persons with 
whom the respondents had previous un- 
satisfactory relations and a refusal to sell 
ties without bagging at the opening of the 
market in 1916 and 1917 when there was 
fear that owing to scarcity of ties and the 
prospect of large crops, the marketing of 
the cotton crop might be endangered by 
speculators creating a corner in ties.'* — 



Ward, J., reversing commission's order in 
1 F. T. C. 249. (Federal Trade Com- 
mission v. Gratz, 258 Fed. 314, 317.) 

The selling or leasing of a certain line of 
goods only on condition that other lines 
of goods be purchased or leased from the 
same vendor, has been condemned by the 
courts in decrees in the following cases: 
U. S. i;. General Electric Co. et al. (con- 
sent decree); U. S. v. American Tobacco 
Co. (court decree), (221 U. S. 106); U. S. 
V. American Coal Products Co. (consent 
decree); U. S. v. United Shoe Machinery 
Co. et al., 227 Fed. 507. 

The restriction, by making the prices 
of its goods so high as to be unprofitable, 
of trade to those purchasers who decline 
to refrain from dealing in goods of com- 
petitors, not violative of the antitrust 
act. (Whitwell v. Continental Tobacco 
etal., 125 Fed. 455.) 



GRATUITIES OR GIFTS. 

[See Bribery; Subsidizing business.] 

GOVERNMENT AGENCIES FALSIFY REPRESENTED. 

[See Advertising falsely and misleadingly. — XII. Orders and rulings of government 

bodies.] 

HARASSING COMPETITORS. 

[See also Disparagement; Espionage; Intimidation; Interference with business.] 
I. Mail-order houses. 

(a) By trade journal, 1. 
(6) By retail dealers, 2. 
II. Salesmen and representatives, 3-4. 
III. Miscellaneous, 5-7. 

I. MAIL ORDER HOUSES. 

(a) BY TRADE JOURNAL. 

1. Requests for information, estimates , etc,, not in good faith by trade 
journal, — Urging, encouraging, and suggesting, on the part of a cor- 
poration engaged in the publication of a trade journal, held out and 
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represented as the , official organ of the retail lumber and building 
supplies trade in certain States^ and on the part of the editor and 
manager thereof, through articles published therein, that retail 
dealers in liunber and building material write, or cause to be written, 
and send to mail-order concerns competing with said retailers, 
requests for estimates, and for catalogues, printed matter, and 
special information intended only for bona fide customers and bona 
fide prospective customers, held to constitute unfair methods of 
competition. (Botsford Lumber Co. et al., 1 F. T. C. 60.) 

(b) BY RETAIL DEALERa 

2. Requests for information, estimates, etc., not in good faith by retail 
dealer^. — Writing and sending, and causing to be written and sent, sys- 
tematically, on a large scale, and in bad faith, on the part of a number 
of concerns engaged in the sale of lumber and lumber products at 
retail, to mail-order concerns engaged in the same line of business, 
requests for estimates of kind, quantity, and prices of lumber and 
building material, and for catalogues, printed matter, and special 
information intended only for bona fide customers and bona fide 
prospective customers; and furnishing to the editor and manager of 
a trade journal information tending, if published, to encourage retail 
dealers to make, or cause to be made, such requests of mail-order 
concerns, held, to constitute unfair methods of competition. (Bots- 
ford Lumber Co. et al., 1 F. T. C. 60.) 

II. SALESMEN AND REPRESENTATIVES. 

3. Hindering and embarrassing their salesmen or representatives, — 
Occasionally following competitors' representatives, on the part of a 
manufacturer selling approximately 90 per cent of the compressed 
yeast used by bakers in the United States with the object of hindering 
and embarrassing them in the transaction of their business, held to 
constitute an unfair method of competition. (Fleischmann Co., 
IF. T. C. 119, 120.) 

4. Hindering and embarrassing their salesmen, — Systematically fol- 
lowing from place to place, and causing to be followed, on the part 
of a number of concerns engaged in the sale of lumber and lumber 
products at retail, the salesmen of mail-order concerns, competing 
with said retailers, with the object and effect of hindering and em- 
barrassing them in their business, hdd to constitute an unfair method 
of competition. (Botsford Lumber Co. et al., 1 F. T. C. 60.) 

m. MISCELLANEOUS. 

5. Interfering with competitors sources of information, — Urging, 
encouraging, and suggesting, on the part of a corporation engaged in 
the publication of a trade journal, held out and represented as the 
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official oi^an of the retail lumber and building supplies trade in 
certain States, and on the part of the editor and manager of such 
periodical, through the medium thereof, the circulation of informa- 
tion calculated to cause dealers in lumber and building materials 
to use their influence with banks, credit reporting agencies and 
others, to induce them to delay in making reports, to fail in repcHrting 
or to make misleading reports to competitors, held to constitute 
unfair methods of competition. (Botsford Lumber Co., et al., 

1 F. T. C. 60.) 

6. Fahe accusation of disloyalty to 'Go^)ernme7U. — ^An individual 
engaged in the business of selling, leasing, exploiting, and exhibiting 
motion-picture films and advertising matter, falsely accused a 
motion-picture exhibitor who refused to lease and exhibit a motion- 
picture film known as '^Mothers of Liberty,' ' because a large portion 
of the picture had already been shown, of being disloyal to the 
Government and a German sympathizer, held that such false accusa- 
tions, under the cu'cumstances set forth, constituted an unfair 
method of competition. (The Royal Cinema Corporation, The 
Mothers of Liberty Picture Co., and the Monopole Pictures Co., 

2 F. T. C. 88.) 

7. OoUiding with and damaging trucks and awto*.— Wilfully causing, 
on the part of a manufacturer, its trucks to collide with automobiles 
of its competitors, such collisions being calculated and designed to 
damage and so damaged such automobiles as to hinder, delay, and 
embarrass said competitors in their business, held to constitute an 
unfair method of competition. (American Agricultural Chemical 
Co. and the Brown Co. (Inc.), 1 F. T. C. 226.) 



NALICIOUSLT ANNOYINO AND TBXING HAY 
BB ENJOINED. 

''One may not be enjoined from doing 
lawful acts to protect and enforce Ms 
rights of property or of person, unless his 
acts to that effect are clearly shown to be 
done unnecessarily, not for the purpose 
of preserving and enforcing his rights but 
maliciously to vex, annoy, and injure 
another." (Syllabus.) (Kryptoc Go. v. 
Sted Lens Co., 190 Fed. 767.) 

(See also Kelly v. Ypsilanti Dress Stay 
Manufacturing Co., 44 Fed. 19. Everson 
et al. r, Spalding, 150 Fed. 517; Econo- 



mist Furnace Co. v. Wrought-Iron Range 
Co. et al., 86 Fed. 1010.) 

The warning, harassing, or intimidat- 
ing by means of personal acts^ letteiB, or 
advertisements, of a competitor in the 
sale, shipment, and trade of his goods, ex- 
cept as might be lawfully done for the 
protection of his own property rights, was 
condemned by a decree of the U. S. Dijs- 
trict Court in the following case: U. S. r. 
New Departure Manufacturing Co. (con- 
sent decree) (204 Fed. 107). — Decrees 
and Judgments in Federal Antitrust 
Cases, 471. 



IMITATION. 

[See Adulteration; Passing off; Simulation.] 

INFRINGEMENT SUITS, FALSE THREATS OF. 

[See Advertising falsely and misleadingly; Harassing competitors; Intimidation; 

Interference with competitors.] 
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INTERFERENCE WITH COMPETITOR'S BUSINESS. 

[See al80 Blacklistiiig; Boycotting; Bribery; Enticing Competitor's employees; 
Harassing competitors; Intimidation; Passing off; Tampering with competitor's 
goods.] 

1. Improperly displacing samples or product — Occasionally remov- 
ing and attempting to remove on the part.of a manufacturer selling 
approximately 90 per cent of the compressed yeast used by bakers of 
the United States, from the possession pf bakers, trial samples of 
yeast given them by competitors, by (1) substituting or attempting 
to substitute its yeast therefor, and (2) by purchasing or attempting 
to purchase the same; and occasionally purchasing or attempting to 
purchase, substituting, or oflFering to substitute, its yeast for com- 
petitor's yeast bought by and in the possession of bakers, held to 
constitute unfair methods of competition. (Fleischmann Co., 1 F. 
T. C. 119, 120.) 

2. Tampering with competitor's goods. — Tampering with and 
knowingly using for demonstration purposes, on the part of a dealer 
in cleaning and sweeping devices, improperly adjusted vacuum 
cleaners of competitors, while properly adjusting cleaners in which 
interested, held to constitute an unfair method of competition. 
(Muenzen Specialty Co., 1 F. T. C. 30.) 



INTESFEBENCE WITH BUSINESS OF A €0M- 

PETITOB. 

The interference by combination or 
agreement for the purpose of preventing 
a competitor from buying from or selling 
to whom he may desire has been con- 
demned by decrees in the following 
cases: U. S. i;. Philadelphia Jobbers Con- 



fectioners Association at al. (consent de- 
cree), 397; U. S. V. National Wholesale 
Jewelers Association et al. (consent de- 
cree) 509. — Decrees and Judgments in 
Federal Antitrust Cases. 

(See also Economist Furnace Co. v. 
Wrought-Iron Range Co., 86 Fed. 1010.) 



INTIMIDATION. 

[See also Blacldiating; Boycotting; Coercion; Cutting off supplies: Harassing com- 
petitors.] 

I. Threatened infringement suits, 1-6. 
II. Threats to withdraw patronage, 7-8. 

L THREATENED INFRINGEMENT SUIT. 

1. Against competitors and their cvstomers, — ^Threats against com- 
petitors and their customers^ on the part of a manufacturer and 
vendor of a stain remover, to bring suits for infringement of its 
alleged patent, such threats not being made in good faith intending 
to bring such suits, but for the piurpose of injuring said competitors 
and of intimidating them, their agents, customers, and prospective 
customers, hdd to constitute an unfair method of competition. 
(Gartside Iron Rust Soap Co., 1. F. T. C. 310.) 

105756—22 8 
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2. Same. — ^Threatening, on the part of a corporation engaged in 
the manufacture and sale of invert sugar sirup, to institute suits 
against competitors and customers of competitors for alleged infringe- 
ment of the processes claimed in letters patent held by it, such threats 
not being made in good faith, intending to bring such suits, but for 
the purpose of injuring such competitors and of intimidating them, 
their agents, customers, and prospective customers, held to con- 
stitute an unfair method of competition. (Nulomoline Co., 1 
F. T. C. 400.) 

3. Against customers of competitors. — Endeavoring to coerce, on 
the part of a manufacturer of gummed-tape-moistening machines, 
also dealing in gummed sealing tape for use in such machines, com- 
petitors' customers into ceasing to purchase gummed sealing tape 
from them and into purchasing the same exclusively from the maker 
of such threats, by threatening to institute and prosecute against 
them suits for the infringement of certain patents claimed to be 
owned by it, such threats not being made in good faith with intent 
to sue, but for the purpose of injuring competitors by intimidating, 
coercing, and drivmg away their competitors, TieU to constitute 
unfair methods of competition. (National Binding Machine Co., 
1 F. T. C. 44.) 

4. Sam£. — ^Interfering with a competitor's customers, on the part 
of a manufacturer of devices used by printers to produce ruled lines 
for tabulation, by threatening to sue them for infringement of certain 
patents claimed to be owned by it, such threats not being in good 
faith for the purpose of protecting the manufacturer's rights imder 
said patents, Jield to constitute an unfair method of competition. 
(Chicago Linotabler Co., 1 F. T. C. 110.) 

5. Samje, — ^An agent of a corporation engaged in the manufacture 
and sale of portable conveying machinery represented to customers 
and prospective customers of the corporation's competitors, without 
such corporation's knowledge, that the corporation would or was 
about to institute legal proceedings for infringement of its letters 
patent by portable conveying machinery manufactured and sold by 
competitor, lield to constitute an unfair method of competition. 
(Brown Portable Conveying Machinery Co., 2 F. T. C. 143.) 

6. Against a prospective competitor. — ^A corporation engaged in the 
manufacture and sale of invert sugar sirup notified a prospective 
competitor that was contemplating the manufacture of invert sugar 
commercially that if it did so an action would be brought against 
it, such threats being so vague and indistinct as not to disclose 
whose alleged rights would be invaded, with the result that such 
prospective competitor abandoned his preparations and plans to 
engage in the manufacture of invert sugar, lieUi to constitute an tmf air 
method of competition. (Nulomoline Co., 1 F. T. C. 400.) 



INDEX-DIGEST OF VOLUMES I, II, AND III. 



115 



THREATS OF INFRINaSMBNT, SUIT NOT 
MADE IN GOOD FAITH BRINGS ONE 
WITHIN THE LAW OF UNFAIR COMPETI- 
TION. 

A court of equity has jurisdiction to 
restrain an attempted intimidation by 
one issuing circulars threatening to bring 
suits for infringements against persons 
dealing in the competitor's patented 
article, the bill charging, and the proofs 
showing, that the charges of infringement 
were not made in good faith, but with 
malicious intent to injure complainant's 
business. (Emack v. Kane et al., 34 
Fed. 46.) 

In a case where the complainant and 
defendant were competing manufactur- 
ers of individual cigar pouches made of 
paper, in sheets, and were the only 
manufacturers of the same in the United 
States, and where both manufactured 
under patents, and the defendant for 
more than five years, through its sales- 
men, continuously represented to pur- 
chasers of such articles that the complain- 
ant was infringing its patents and threat- 
ened suits against users of complainant's 
product, causing customers to refuse to 
give him orders and also to cancel orders, 
resulting in serious injury to his trade, 
the court, in delivering its opinion, said: 

** Undoubtedly one claiming that his 
patent is being infringed should take 
steps to advise the public of his rights as 
provided by statute; provided, however, 
that it is made to appear that under pre- 
tence of so doing he is pursuing a course 
which is calculated to unnecessarily 
injure another's business, and with the 
plain intention of so doing, his conduct 
will be deemed malicious, and he brings 
himself within the rule of law obtaining 
in cases of unfair competition in trade." 
(Racine Paper Goods Co. v. Dittgen, 171 
Fed. 631.) 

"A defendant who, after claiming that 
complainant was manufacturing articles 
infringing its patent, and being requested 
to bring suit to determine the question, 
instead of doing so, persistently and for 
nearly two years continued to send 
threatening letters and circulars to com- 
plainant's customers and persons who 
might become customers, but without 



bringing suit against any, is chargeable 
with bad faith and unfair business meth- 
ods, which entitle complainant to an 
injunction." (Syllabus.) (Electric Reno- 
vator Mfg. Co. V. Vacuum Cleaner Co. 
et al., 189 Fed. 754 and 1023.) 

"While the owner of a patent may law- 
fully warn others against infringement, 
and, by means of circulars or letters dis- 
tributed among agents and customers of a 
manufacturer of goods claimed to infringe, 
give notice of his rights, as he understands 
them, and of his intention to enforce them 
by suits, when done in good faith, the 
sending of such notices and circulars in 
bad faith, and without any intention of 
bringing the suits therein threatened, but 
solely for the purpose of destroying the 
business of such manufacturer, consti- 
tutes a fraudulent invasion of property 
rights, against which the party injured is 
entitled to relief in equity by injunc- 
tion." (Syllabus.) (A. B. Farquhar Co. 
V. National Harrow Co., 102 Fed. 714.) 

(See also Adriance, Piatt & Co. v. Na- 
tional Harrow Co. et al., 121 Fed. 827; 
Atlas Underwear Co. v. Cooper Under- 
wear Co., 210 Fed. 347.) 

In a case where the owner of an unadju- 
dicated patent had brought suit against a 
rival manufacturer to enjoin infringe- 
ments of such patent and to recover 
profits and damages on account of the 
manufacture and sale, etc., the court 
said: 

*' Other suits may be brought against 
vendees or users, if that be done in good 
faith, for the sole purpose of protecting 
the rights of the complainant. But if, 
before any adjudication, the patentee 
shall bring a multiplicity of suits for the 
purpose of harassing and annoying a 
rival manufacturer, for the purpose of 
subjecting him to burdensome expense, 
and to destroy his business by exciting 
terror among his customers, it would seem 
that there must reside somewhere the 
power to intervene and protect the de- 
fendant against such a crusade until the 
validity of the patents already challenged 
may be established in the courts. In- 
stances are not wanting where patentees 
make illicit use of the courts as instru- 
mentalities of oppression; bring a mul- 
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tiplicity of suits, purposely scattered 
through the circuits, not for the honest 
purpose of securing an adjudication in 
support of the patent, but to crush a 
rival manufacturer by creating a stam- 
pede among his customers, alarming them 
by circulars breathing threats of prose- 
cution, denouncing the product of tho 
rival concern as an infringing device, at 
the same time taking no step to bring any 
of the numerous suits to final hearing." 
(Commercial Acetylene Co. v. Avery 
Portable Co., 152 Fed. 645.) 

The circulation with intent to destroy 
the business of another of ''false, injuri- 
ous, malicious, scandalous, threatening, 
and intimidating statements," in advance 
of the adjudication of a suit brought for 
the alleged infringement of patent, en- 
titles complainant to equitable relief if 
the facts are sustained. (Lewin et al. v. 
Welsbach Light Co. et al., 81 Fed. 904.) 

(See also Welsbach Light Co. v. Ameri- 
can Lamp Co., 99 Fed. 501.) 

The intimidation or attempted intimi- 
dation oi competitors, their customers, 
or prospective customers of competitors, 
by threats of suit for patent infringement 
where such threats are not made in good 
faith, or where there is no basis for main- 
taining such suit, and otherwise, has 
been condemned by decrees issued in the 
following cases: United States t^. National 
Cash Register Co., 315 (consent decree); 
United States v. American Thread Co., 
450 (consent decree); United States v. 
Bowser & Co., 587 (consent decree); U. 
S. V, National Wholesale Jewelers Assn. 
et al., 509 (consent decee); U. S. v. Cen- 
tral West Publishing Co. et al. (consent 
decree); U. S. v. New Departure Mfg. 
Co., 359 (consent decree) (204 Fed. 107); 
U. S. V, Keystone Watch Case Co. et al., 
329 (consent decree) (218 Fed. 502).— 
Decrees and Judgments in Federal Anti- 
trust Cases. 

NOTIFICATION OF INFRINGEMENT SUIT 
MADE IN GOOD FAITH NOT UNFAIR COM- 
PETITION. 

"Owner of patent within his rights 
when in good faith he notifies users of 
such articles of his intention to protect 
his rights by suits against users, notwith- 



standing pendency of suits against al- 
leged infringing manuf actiu^rs. ' * ( Sylla- 
bus.) (United Electric Co. v. Creamery 
Package Mfg. Co. et al., 203 Fed. 53.) 

*'It is within the rights of a complain- 
ant, who has commenced suit for infringe- 
ment of a trade-mark and for unfair com- 
petition, to issue circulars to the trade 
stating such facts and its claimed rights, 
where such circulars are sent in good 
faith and the claims made are fairly with- 
in the scope of the bill, and their issuance 
will not be enjoined on petition of the 
defendant, on mere denials of the alle- 
gations of the bill in the advance of a 
hearing or the taking of any evidence 
upon the issues of fact joined." (Sylla- 
bus.) Warren Featherbone Co. v. Land- 
auer et al., 151 Fed. 130. 

"Notices of claims of infringement 
given by the owner of a patent to custom- 
ers of a manufacturer of a similar article, 
or even threats of suit, if in good faith, 
are within its rights and not actionable 
as facts of unfair competition." (Sylla- 
bus.) Clip Bar Mfg. Co. v. Steel Protect- 
ed Concrete Co., 209 Fed. 74; affirmed 213 
Fed. 223. 

INTENT TO FAIRLY WARN CUSTOMERS 
AND NOT TO INTIMIDATE THEM IS THE 
TEST. 

An injunction was denied to the de- 
fendant in a suit pending for the infringe- 
ment of a patent, said injunction to re» 
strain complainant from sending circulars 
to defendant's customers giving notice 
of the suit and warning them against con- 
tributory infringement, where the state- 
ments made in such circulars were true 
and there was no evidence of bad faith. 
(Mitchell V. International Tailoring Co., 
169 Fed. 145.) 

"One who without unreasonable delay 
begins suit against a manufacturer for in- 
fringement will not be enjoined, in the 
absence of any showing of intention not 
to press the suit, from notifying such 
manufacturer's customers, in a temper- 
ate, courteous form, of his claim of in- 
fringement, and that he intends to enforce 
his rights against users as well as manu- 
facturers." (Syllabus.) (New York Fil- 
ter Co. V. Schwarzalder et al., 58 Fed. 577.) 
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' ^ Contracts between defendant, a manu- 
facturer of automobile horns under pat- 
ents owned by it, and trade journals for 
advertising, authorized defendant to 
cancel them if adv^isements of products 
which in its judgment infringed its pat- 
ents were published. In a suit prose- 
cuted by it with reasonable promptness 
against a third party it obtained a decree 
sustaining its patents and giving their 
claims a broad construction. It then 
notified such journals that the publica- 
tion of advertisements of the 'following 
infringing instruments, » naming plain- 
tiff's among others, would subject the 
contract to cancellation, and a few days 
thereafter it brought suit against plaintiff 



for infringement. Heldj that there was 
nothing unfair in the giving of such 
notice, as plaintiff could not complain 
of such contract, and, while defendant 
could not cancel the contract unless it 
acted in good faith, there was nothing to 
indicate bad faith, as it is not bad faith 
for the owner of a patent to wait until the 
decision in a test case before prosecuting 
other infringers." (Syllabus.) (H. W. 
Johns-Manville Go. v, Lovell-McConnell 
Mfg. Co., 212 Fed. 923.; 

(See also: Virtue v. Creamery Package 
Co., 179 Fed. 115, affirmed in 227 U. S. 8; 
United Electrical Go. v. Creamery Mfg. 
Co., 203 Fed. 53; U. S. v, Patterson, 205^ 
Fed. 299.) 



II. THREATS TO WITHDRAW PATRONAGE. 

[See Boycotting.] 

7. Against hroJcers and manufacturers' agents, — Coercion, per- 
suasion, boycott, and threats of boycott on the part of jobbers, to 
prevent certain brokers from selling to a competing corporation and 
to prevent said corporation from purchasing from manufacturers and 
Hianufacturers' agents, heldj under the circumstances set forth, to 
constitute unfair methods of competition. (Western Sugar Refinery 
et al., 2 F. T. C. 151.) 

8. Against producers and exchanges. — Inducing, on the part of a 
corporation engaged in the business of exhibiting, leasing, licensing, 
booking, and dealing in moving-picture films generally, producers 
and exchanges to cease supplying competitors with films by means 
of threats that unless they do so it would withdraw its patronage, 
held to constitute an unfair method of competition. (Stanley Book- 
ing Corporation, 1 F. T. C. 212.) 

LICENSE AGREEMENTS. 

[See Tying or exclusive contracts or leases.] 

METHODS OF DOING BUSINESS. 

[See Advertising falsely and misleading! y.] 

MISBRANDING. 

[See also Adulteration; Advertising falsely and misleadingly; Mierepreeentation and 

passing off.] 
I. Nature of goods, 1-6. 
II. Quality of goods, 7-11. 
III. Origin of goods, 12-14. 
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1. NATURE OF GOODS. 

1. Simulating name of genuine article, — ^Application, by a manufac- 
turer of a floss or thread containing no genuine silk, of the word 
"Cilk'' to the same and use thereof in labeling, advertising, and 
selling it, with the result that purchasers were misled into believing 
the goods composed entirely of silk, and that competitors making 
genuine silk goods were injured, though no intention of the manu- 
facturer to cause deception was shown, held to constitute an unfair 
method of competition. (Circle Cilk Co. (Clarence N. Yagle et al.) , 
1 F. T. C.l3.) 

2. Mislabeling imitation goods, — ^Application, by a manufacturer of 
a textile product containing no genuine silk, of the words '^Silk'' or 
^^ Silks,'' '^Kapock silk'' or ^'Kapock sUks," '^Sun-fast silk" and 
^'Tubfast silk" thereto, and use thereof in labeling, advertising, 
and selling the same, with the result that purchasers were misled 
into believing the goods made entirely of silk, and competitors making 
genuine silk goods were injured, although no intention on the part 
of the manufacturer to cause deception was shown, held, imder the 
circumstances set forth, to constitute an unfair method of com- 
petition. (A. Theo. Abbott & Co., 1 F. T. C. 16.) 

3. Same, — ^Application by a concern engaged in the manufacture 
and sale of a cotton fabric, the trade-mark of which included the 
word ''Sol" but not the word ''Satin," the words "Sol satin," with- 
out any other descriptive words indicating the nature of the 'fabric 
or the raw materials of which it was made, with a tendency thereby 
to mislead the public into believing that the fabric in question was 
either made wholly or partly of silk, held, under the circumstances 
set forth, to constitute an unfair method of competition. (S. M. 
Hexter & Co., 2 F. T. C. 41.) 

4. /Same.— An individual engaged in the sale of coUars composed 
chiefly of celluloid, with center layer of cotton fabric, adopted and 
used the terms "spongeable linen" to describe said collars, and adver- 
tised, held out, and sold the same as "spongeable linen," held that 
such labeling, advertising, and sale constituted an unfair method of 
competition. (E. I. Firks, doing business imder the firm name and 
style of Spongeable Linen Collar Co., 2 F. T. C. 212.) 

5. Labeling adulterated goods as pure, — ^A corporation engaged in 
the manufacture and sale of knit underwear, in competition with 
manufacturers and importers of underwear composed wholly of wool, 
and also with manufacturers and importers of underwear composed 
partly of cotton, who very carefully branded and labeled their imder- 
wear with reference to composition or failed to brand and label the 
same at all in that respect, branded, labeled, advertised, and sold 
certain lines of its underwear not composed wholly of wool, but fabric 
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of which, due to its manufacture from ''wool spun" yams, was com- 
posed of cotton and wool, as "Men's Natural Merino Shirts," ** Men's 
Gray Wool Shirts," etc., and, thereby misled a substantial part of 
the purchasing public into believing that such goods were all wool; 
said corporation also tended to encourage and aid representations to 
consumers to that effect by ignorant or unscrupulous retailers and 
sales people, held that such branding, labeling, and sales, imder the 
circumstances set forth, constituted unfair methods of competition. 
(Winsted Hosiery Co., 3 F. T. C. 189.) 

The following cases invdlved substantially the same set of facts 
and were decided accordingly: 

The H. E. Bradford Co., 2 F. T. C. 207; Moore & Tierney, 2 F. T. C. 223; G.'H. 
McDowell, trading under the firm name and style of G. H. McDowell & Co., 2 F. T. C. 
228; The Faith Knitting Co., 2 F. T. C. 233; Black Cat Textiles Co., 2 F. T. C' 238; 
Wm. Moore Knitting Co., 2 F. T, C. 243; W. E. Tillotson Manufacturing Co., 2 F. T. C. 
248; Hope Knitting Co., 2 F. T. C. 253; The Lackawanna Mills, 2 F. T. C. 258; Ajtlas 
Knitting Co., 2 F. T. C. 264; The Broadalbin Knitting Co. (Ltd.), 2 F. T. C. 269; 
Glastonbury Knitting Co., 2 F. T. C. 274; The New England Knitting Co., 2 F. T. C. 
279; Clarke & Holesapple, 2 F. T. C. 285; The Rob Roy Hosiery Co., 2 F. T. C. 340; 
Root Manufacturing Co., 2 F. T. C. 290; Himes Underwear Co., 2 F. T. C. 307; Ameri- 
can Hosiery Co., 3 F. T. C. 1. 

0. Mislabeling adulterated goods, — ^A corporation engaged in the 
manufacture and sale of lubricating oils^ adulterated linseed oil and 
like products, at the request of purchasing dealers, labeled a mixture 
of boiled (or raw) linseed oil, mineral oil, and a dryer with the name 
of the dealers, together with the words *' Guaranteed for mechanical 
purposes," "Inedible Compound Boiled (or Raw) Linseed Oil, etc.," 
without stating other ingredients; and a corporation and an indi- 
vidual dealing in oils, roof cements, concrete, concrete hardeners, 
paints, and like products, sold a mixture of boiled linseed oil, mineral 
oil, and a dryer, labeled, at their request, as above described, Jield 
that such mislabeling, under the circumstances set forth, constituted 
imfair methods of competition. (The Star Provision Co,; Malone 
Oil Co.; and B. Marx, trading under the name and style of Liberty 
Oil Products Co., 3 F. T. C. 393,) 



MISLEADING THE PUBLIC INTQ THINKING 
THEY ABE BECEIYING A DIFFEBENT 
KIND OF GOODS FROM THAT ACTUALLY 
BECEITED. 

Complainants had bmlt up a business 
in a baking powder, whose acid ingre- 
dient was cream of tartar, sold in cans 
labeled "Dr. Price's Cream Baking Pow- 
der Perfectly Made." Below the word 
*' cream" was a cornucopia of grapes. 
Later, complainant abandoned use of 
"tartar'' ai^d substituted phos^iate or 



alum as the acid ingredient; and there- 
upon reduced the price 50 per cent, 
which reduction was emphasized in its 
advertising without mention being made 
of the aforesaid substitution. 

The label was changed by putting the 
word "cream" in quotation marks, 
changing tlie grapes in the cornucopia to 
flowers and substituting the words "A 
Pure Phosphate Powder" for the words 
' ' Perfectly Made. ' ' Judge Bourgeous , in 
deliveriiig the Qpinion of the court, aaid: 
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10. False marking as to price. — ^A firm engaged in the sale of foun- 
tain pens printed upon the outside of the containers ''The Standard 
Self Filling Fountain Pen, $1.60/' the fact being that such fountain 
pens were never sold for more than 25 cents, with the result that 
the trade and the purchasing public were thereby misled, held that 
such false and misleading labeling constituted an unfair method of 
competition. (Joseph L. Berk and Leon G. Berk, doing business 
under the firm name and style of Berk Bros., 2 F. T. C. 377.) 

11. Representing goods as of Government specifications. — ^A corpora- 
tion competitively engaged in the manufacture and sale of varnish 
sold its product, not made for the Government or in accordance 
with Government Specifications, in containers falsely and decep- 
tively labeled and branded '' Government Spar:*' held that such mis- 
branding constituted an unfair method of competition. (McCloskey 
Varnish Co., 3 F. T. C, 413.) 



MISLEADING THE PUBLIC INTO THINKING 
THEY ABE BECEIYING A DIFFEBENT 
6BADE OF GOODS FBOM THAT ACTUALLY 
BECEIYED. 

The Secretary of Agriculture haviiig 
approved the name "Cremo" as a desig- 
nation of an oleo product, containing 30 
per cent cream, and which was strongly 
extolled on that ground, was justified in 
denying its use, on the ground that the 



trade name was false and deceptive 
when the cream was greatly reduced or 
omitted and replaced by skimmed milk. 
(Broughan et al, v. Blanton Manufactur- 
ing Co., 249 U, S. 495.) 

Hog feed was mlsbranded when the 
labels contained false and misleading 
statements as to percentages of its ingre- 
dients. (U. S. V. 406 Bags of Economy 
Special Hog Feed, 276 Fed. 34.) 



m. ORIGIN OF GOODS. 

12. Misrepresenting country in which produced. — ^Branding and 
labeling its product, by a corporation engaged in the importation 
and sale of Japanese safety matches, the same being imported and 
sold in containers of the same size, shape, material and appearance 
as those in which Swedish and American safety matches were sold, 
with the distinctive and connnonly used s/edish words "Sake^ 
rhetstandstikor " and ^^Tandsticksfabrikor," medallion designs re- 
sembling, except by minute inspection, representations of medals 
awarded Swedish manufacturers of safety matches at various Euro- 
pean exhibitions and by them placed upon containers of their product, 
and also inconspicuously the words ''MAde in Nippon," but nothing 
prommently suggesting Japan to the ordinary American purchaser, 
heldj when carried out as described, to constitute unfair methods of 
competition. (Taiyo Trading Co. (Inc.), 3 F. T. C. 199.) 

Substantially the same set of facts was involved in Consaco Sales 
Co. (Inc.), 3 F. T. C, 204, and Cupples Co., 3 F. T. C. 407. 

13. Same, — Confusing, misleading, and deceiving the purchasing 
public, on the part of a corporation engaged in the sale and distribu- 
tion of coffees, by selling a mixture of "Santos" a^d "Columbian" 
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coffees under the name or brand of ''M. and J./' in competition 
with genuine Mocha and Java coffees, without so qualifying such 
trade name or brand as to show the coffee sold was not composed of 
Mocha or Java coffee, lidd to constitute an unfair method of compe- 
tition. (E. E. Gray Co., 1 F. T. C, 221.) 

14. Same. — ^Adopting and using, on the part of a corporation 
engaged in the manufacture and sale of condensed milk in export 
trade in direct competition with other concerns similarly engaged, 
upon its cans of condensed milk shipped into the Republic of Mexico 
certain forms of labels upon which the only words indicating origin 
or place of manufacture were "Henri Nestle, Vesey, Switzerland," 
with a tendency thereby to deceive and mislead the purchasing 
public into believing that the condensed milk so labeled was manu- 
factured in Europe and to obtain f ot* such condensed milk undue 
preference in the Mexican market over competitors' milk known 
to be manufactured in the United States, held, xmder the circum- 
jstances, to constitute an unfair method of competition. (Nestle 
Food Co,, 2 F. T. C, 171.) 



TO MISLEAD AND DECEITS THE PUBLIC AS 
TO THE OBIGIN OF GOODS BY THE MEANS 
OF BBAND8 AND LABELS IS VNFAIB 
UNDEB THE LAW. 

The labeling or marking of goods so 
as to deceive or mislead the public into 
believing that they are manufactured in 
a particular city or section of the country 
which has already gained a reputation 
for the excellence and high quality of 
such class of goods, when in ^t the said 
goods have been manu&u;tured in a 
different city or another part of the 
country has been enjoined and con- 
demned by the courts in a number of 
cases. (Pillsbury- Washburn Flour Mills 
Cyo. (Ltd.) V, Eagle, 86 Fed. 608; A. F. 
Pipe Mifg. Co. v, Cleveland Stone Co., 
35 Fed. 896; Blackwell & Co. v. Dibrall 
& Co., 151 Federal Cases 475; City of 
Carlsbad v. Kutnow, 68 Fed. 794, ajQSrmed 
in 71 Fed. 167 and 35 U. S. 750; Klotz 
V, Hecht, 73 Fed. 822; Improved Fig 
Syrup Co. v, California Fig Syrup Co., 
54 Fed. 75; Von Mun v, Frash, 56 Fed. 
830; Southern White Lead Co. v. Cary, 
25 Fed. 125.) 

''When it is the object of a trade-mark 
to indicate the origin of manufacture of 
goods and a person affixes to goods of 
his own manufacture a trade-mark which 
declares that they are goods of the manu- 



facture of some other person, it is a 
fraud which no court of equity would 
countenance." (Syllabus.) (Manhattan 
Medicine Co. v. Wood, 108 U. S. 218.) 

Several California corporations en- 
gaged in that State in canning pears that 
were known to the trade as "California 
Pears " sued one Myer who canned pears 
grown in Maryland and adjoining States 
but marked them as. "California Pears. " 
It was held that while no one could 
appropriate the words "California Pears,*' 
all those who put up fruit grown in 
California were entitled to use those 
words, but the fraudulent use of labels 
designating as California pears fruit that 
was grown and put up elsewhere would 
be enjoined. (California Fruit Canners* 
Assn. V. Myer, 104 Fed. 82.) 

"One making corset waists at Chicago, 
selling them as ' Chicago Waists ' so that 
their designation has come to denote 
among purchasers the goods made by 
him, is entitled to an injunction against 
another who makes similar waists in a 
different State and city, and sells them 
as 'Chicago Waists,' with a manifest 
intent of availing himself of the reputa- 
tion acquired by the other's goods." 
CSyllabus.) (Gage-Downs Co. v. Feather- 
bone Corset Co.. 83 Fed. 213.) 
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"Where defendant sold in interstate 
commerce domestic wine, artificially 
carbonated, under a label * Extra Dry 
Champagne,' with a design and other 
words in French calculated to induce a 
ptu'chaser to believe he was buying a 
foreign and not a domestic product, de- 
fendants were guilty of misbranding in 
violation of the pure food and drug act." 
(Syllabus.) (Schraubstadler et al. v. U. 
S., 199 Fed. 568.) 

IN GENERAL.— THOUGH AN ARTICLE 18 SOLD 
UNPER A FALSE DESIGNATION, THERE 
ARISES NO PRIVATE RIGHT OF ACTION 
UNLESS PROPERTY RIGHT OF PLAINTIFF 
IS INVADED.— COMMISSION'S JURISDIC- 
TION INDICATED BY THE COURT. 

In the case of the American Wash- 
board Co. the complaint was that plain- 
tiff, which manufactured washboards of 
aluminum, was injured by the defend- 
ant, which represented its washboards 
as aluminum although they were made of 
other materials. The court in denying 
an injunction, because the complaint did 
not state a cause of action, said: 

"It is true that in these cases (passing 
off) it is an important factor that the 
public are deceived, but it is only where 
this deception induces the public to buy 
the goods as those of complainant that 
a private right of action arises ♦ ♦ «. 
It is doubtless morally wrong and im- 
proper to impose upon the public by 
the sale of spurious goods but this does 
not give rise to a private right of action 
unless the property rights of the plaintiff 
are thereby invaded. There are many 
wrongs which can only be righted through 
public prosecution and for which legisla- 
ture and not the courts must provide a 
remedy. * * * Take the metal which 
is the subject matter of the controversy 
in this case. Many articles are now 
being put upon the market in the name 
of aluminum because of the attractive 
qualities of that metal which are not 
made of pure aluminum, yet they answer 
the purposes for which they are made 
and are useful. Can it be that the courts 
have the power to suppress such trade 
at the instance of others starting in the 
same business who use only pure alumi- 
num? ♦ * ♦ We find no such au- 



thority in the books and are clear in the 
opinion that if the doctrine is to be thus 
extended, and all persons compelled to 
deal solely in goods which are exactly 
what they are represented to be, the 
remedy must come from the legislature aivd 
not from the courts.^* [Italics ours.] 
(American Washboard Co. v. Saginaw 
Mfg. Co., 103 Fed. 281.) 

In dismissing a bill charging unfair 
competiticm in the manufacture and sale 
of composition floor covering, the Dis- 
trict Court for the District of New Jersey 
held that an action for unfair competition 
lies only when a property right of a com- 
plainant has been invaded, and the fact 
that defendant makes an article and sells 
it under a false name or designation, and 
thus deceives the public, does not give 
a right of action to another who makes 
the genuine article so designated, where 
it is not shown that defendant has rep- 
resented or sold its product as that of 
complainant. (Armstrong Cork Co. et al. 
V. Ringwalt Linoleum Works, 235 Fed. 
458. The Circuit Court of Appeals, 
Third Circuit, in 240 Fed. 1022, reversed 
and remanded the above case.) 

THE WRONGDOER NOT AFFORDED A REM- 
EDY IN A SCHEME TO DECEIVE AND DE- 
FRAUD THE PUBLIC. 

Where C. & Co. entered into a written 
contract with P. by which it was agreed 
tliat P. would pay C. ,& Co. a stated 
price for "Menhaden" at a certain 
wharf, and where P.sold these menhaden 
under false labels as mackerel and ihete- 
by deceived the public, it was held in 
an action against C. & Co. for failure to 
deliver the menhaden that the defense 
of public policy did not proceed so 
much upon the idea of relief to the de- 
fendant as protection to the public, and 
it is immaterial that the illegal practice 
was unknown to the defendant at the 
time of the alleged breach (d contract. 
The law will not afford a remedy to the 
wrongdoer in a scheme the purpose of 
which is to deceive and defraud the 
public, whetiier the party aliainst whom 
the remedy is sought is himself innocent 
or guilty of such participation in such a 
fraud. (Church et al. r. Proctor, 66 
Fed. 240.) 
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The language xtsed on the label 
is to be given the meaning ordi- 
narily conveyed by it to those to 
WHOM IT IS ADDRESSED, in detennining 



whether a food or drug is mifibranded 
under the food and drug act. (Hall v, 
U. S., 267 Fed. 795.) 



MISREPRESENTATION, 

(See also Advertismg falsely and misleadingly; Confusion; Disparagement; Mis- 
branding; Passing off; Simulation; Unfair competition.] 

I. Business methods of competitors, 1-2. 
II. Goods of competitors, 3-4. 

III. One's own business, 5-9. 

IV. Old, used, or reconstructed goods, 10*13. 
V. Patents and their infringement, 14-19. 

VI. Prices, 20-23. 
VII. Miscellaneous, 24-29. 

I. BUSINESS METHODS OF COMPETITORS. 

1. Yeast manufacturers, — Misrepresenting to the trade, on the 
part of a manufacturer selling approximately 90 per cent of the 
compressed yeast used by bakers of the United States, the methods 
of its competitors in business, held to constitute an unfair method of 
competition. (Fleischmann Co., 1 F. T. C. 119, 120.) 

2. Orocery hrokers, — ^Making, by certain brokers, for the purpose of 
preventing a corporation competing with their customers from 
purchasing from manufacturers and manufacturers' agents, false 
statements concerning said corporation and its plan and manner 
of doing business, Jield, xmder the circumstances set forth, to consti- 
tute an unfair method of competition. (Western Sugar Refinery 
etal., 2F. T. C. 151.) 

II. GOODS OF COMPETITORS. 

3. Storage measuring devices, — Representing, on the part of a cor- 
poration engaged in the manufacture and sale of outfits and devices 
for the storage, handling, and automatic measuring of oils, gasoline, 
etc., to its own customers and to customers of competitors, falsely 
and erroneously, with full knowledge of such falsehood and error, 
and for the purpose of misleading the public and injuring com- 
petitors, that certain outfits and devices manufactured and sold 
by it were manufactured and sold by its competitors, Tieldj under 
the circumstances set forth, to constitute an unfair method of com- 
petition. (Wayne Oil Tank & Pump Co., 1 F. T. C. 259.) 

4. AutorrvohUe fans, — False representation to the trade, on the 
part of a corporation engaged in the manufacture and sale of fans 
for automobiles, motor trucks, and tractors, the largest output 
of which was of the cup-and-cone type, in competition with a con- 
cern similarly engaged, the largest output of which was the fan of 
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the roller-bearing type, that the roller-bearing type of fans costs 
less to manufacture than the cup-and-cone type and does not work 
satisfactorily, held, under the circumstances set forth, to constitute 
an unfair method of competition. (The Oakes Co., 3 F. T. C. 36.) 

m. ONE'S OWN BUSINESS. 

5. Vacuum cleaner's. — Falsely representing, by a dealer in clean- 
ing and sweeping devices, that it was a vacuum-cleaner expert and 
impartial advisor, soliciting inquiries from the public concerning 
the merits of different kinds of cleaners, the fact being that it was 
interested in two particular cleaners, and disparaging competition 
cleaners, and recommending those in which it was especially inter-^ 
ested, lield to constitute unfair methods of competition. (Muenzen 
Specialty Co., 1 F. T. C. 30.) 

6. Talking machines^ — Status of business dealings, — ^A corporation 
engaged in the purchase and sale to retailers of talking machines, as a 
part of its sales plan or scheme and acting through its agents, falsely, 
fraudulently, and misleadingly secured the signatures of customers to 
certain instruments which they believed to be merely orders instead 
of contracts, and when customers sought to cancel their orders the 
said corporation stated to them that such action was impossible be- 
cause commissions had been paid agents and printing charges in- 
curred, which statements were false; and further the said corporation 
acting in collusion with and using the name of a third party wrote such 
customers that the promissory notes were now in the hands of an in- 
nocent third party for value and that payment thereof was demanded 
under penalty of suit, thereby enforcing the provisions of the said 
printed instruments and deceiving customers into acquiescing therein, 
the facts being that the notes in the hands of said party were subject 
to the defenses by the maker as though they had remained in the 
hands of the payee, Jieldj that such practices, under the circumstances 
set forth, constituted unfair methods of competition. (Boston Piano 
& Music Co. 3 F. T. C. 168.) 

7. Same — Quality^ price, terms of payment, and conditions under 
which sales were made, — ^A corporation engaged in the purchase and 
sale to retailers of talking machines, as a part of its sales plan or 
scheme and acting through its agents, misrepresented — 

{a) Kind or quality of machines; 

(6) Their purchase price and terms of payment; 

(c) The amount, quality, and character of advertising matter 
and advertising service furnished; and 

(d) Terms and conditions under which the machines would be 
taken back; 

held, that such practices, under the circumstances set forth, constituted 
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unfair methods of competition. (Boston Piano & Music Co. 3 
F. T. C. 168.) 

8. Same — Terms and conditions under which goods were purchased. — 
A corporation engaged in the purchase and sale to retailers of talking 
machines, as a part of its sale plan and scheme and acting through its 
agents, falsely represented that — 

(a) Said printed instruments were merely orders for machines 
to be sent on approval; 

(b) Its advertising and service campaign would of itself sell the 
^ machines; 

(c) Its agents would personally canvas retail merchants' trade 
and lend personal service in selling campaign; 

(d) Customers who failed to sell machines so ordered, their 
money would be returned; 

(e) Customers took no risk and could not lose on the transac- 
tion; 

hMy that such practices, under the circumstances set forth, consti- 
tuted unfair methods of competition. (Boston Piano & Music Co. 
3 F. T. C. 168.) 

9. AvjtomohUe manufacturers, — ^A corporation organized for the 
ostensible purpose of manufacturing and selling automobUes in large 
quantities, acting through its president and fiscal agent, who was also 
its promoter, in selling and offering for sale the stock of the corpora- 
tion, suppressed and concealed from the public facts relating to and 
affecting the plans of organization and the financial condition and 
standing thereof, and advertised, published, and circulated false and 
misleading circulars, etc., regarding automobiles and motor vehicles 
represented as being manufactured by said corporation, heldy that 
such representations, under the circumstances set forth, constituted 
unfair methods of competition. (Pan Motor Co. and Samuel C. 

' Pandolfo, 2 F. T. C. 413.) 

IV. OLD, USED, OR RECONSTRUCTED GOODS. 

10. Motion-picture Jilm^. — ^A concern engaged in purchasing, leas- 
ing, and selling motion-picture films acquired certain films previously 
displayed to the public by others, and, with intent and effect of de- 
ceiving and misleading the public and of injuring competitors, changed 

/ the names and titles of the films so obtained and sold, leased, and 
offered the same under new names and titles for exhibition as new 
and original films, hdd, under the circumstances set forth, to consti- 
tute unfair competition. (The Lasso Pictures Co. 1 F. T. C. 374.) 

11. Sam£. — ^Acquiring, on the part of a concern engaged in the 
production, leasing, sale, and exhibition of motion pictures, with ten- 
dencies and capacity to mislead the motion-picture theater-going 
public, a substantial number of motion pictures of a well-known actor, 
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which pictures had theretofore been exhibited throughout the United 
States and become well known under their respective titles to the 
motion-picture theater-going public, and exploiting and exhibiting 
such old pictures with new titles without mdicating or notifying the 
motion-picture theater-going public that they had been retitled, Add, 
imder the circimistances set forth, to constitute an unfair method of 
competition. (Joseph Simmonds, doing business under the trade 
name and style of W. H. Productions Co. 2 P. T. C. 11.) 

12. AviomohUe tires, — Representing and selling rebuilt and recon- 
structed automobile tires without advising purchasers that they were 
not new, but were composed in part of used or reclaimed material, 
held to constitute an unfair method of competition. (Wm. H. Batch- 
eller, Geo. Batcheller, and Akron Tire Co. (Inc.), 2 P. T. C. 119.) 

13. Ro^pe manufdcturer, — ^Palsely representing, on the part of a 
corporation engaged in the manufacture and sale of rope, that rope 
restranded from yams of old and used hawsers, which so nearly 
resembled new rope that it could only be distinguished by those 
skilled in the art of rope making, was made from new and unused 
fiber and was not restranded from yam taken from old and used rope, 
hdd to constitute an unfair method of competition. (Federal Rope 
Co. (Inc.), 2 P. T. C. 327.) 

V. PATENTS AND THEIR INFRINGEMENT. 

14. Stain remover, — Palsely claiming on the part of a manufacturer 
and vendor of a stain remover, that its preparation was covered by 
patent, and falsely charging that the preparations of competitors 
were infringements of such alleged patents, Tidd to constitute an 
unfair method of competition. (Gartside Iron Rust Soap Co., 
1 P. T. C. 310.) 

15. Machinery. — ^An agent of a corporation engaged in the manu- 
facture and sale of portable conveying machinery, while attempting 
to make sales, represented to customers and prospective customers 
of the corporation's competitors, without such corporation's knowl- 
edge, that suit at law was pending which had been instituted by the 
corporation against one of its competitors for infringement of a 
patent owned and controlled by the corporation, when in fact suit 
referred to had been dismissed some three years before and no appeal 
prayed for or taken from such decision, nor any further proceeding 
instituted for the alleged infringement of said patent either by the 
corporation or its predepessor, held that such representations, imder 
the circumstances set forth, constitute" an unfair method of com- 
petition. (Brown Portable Conveying Machinery Co., 2 P. T. C. 143.) 

16. Invert sugar sirup, — ^A corporation engaged in the manu- 
facture and ^ale of invert sugar sirup, informed a competitor that it 
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was infringing a patent about to be issued; and after the issuance of 
the patent, without making any inquiry into the process used by 
such competitor, threatened to begin suit unless the making of invert 
sugar sirup was discontinued and the equipment and stock turned 
over to it, with the result that such competitor, although using a 
different acid, turned over its equipment and stock at cost and ceased 
to do further business, Tieldj under the circumstances set forth, to 
constitute an unfair method of competition. (Nulomoline Co., 
1 F. T. C. 400.) 

17. Dye soap. — Falsely stating to customers and prospective cus- 
tomers of a competitor by a corporation engaged in the manufacture 
and sale of dye soap, with intent to injure competitor's business, 
that in a suit against him for infringement of patents it had been 
granted an injunction restraining the sale of his products, held, under 
the circumstances set forth, to constitute unfair competition. (Sun- 
beam Chemical Co. (Inc.), 3 F. T. C. 365.) 

18. Blowers J forges j and drills, — ^A corporation engaged in the 
manufacture 'and sale of blowers, forges, and drills, falsely wrote a 
wholesaler that said line was fully protected by patents, stating that 
he had secured a verdict against a competitor for infringement, 
thereby inducing said wholesaler to cease buying competitor's forges 
and drills; and said corporation further falsely stated to another 
wholelsaler, thereby misleading him to believe that all of his products 
and particularly his ^^Four Hundred'' line of blowers and forges and 
'^Two Hundred" line of drills were covered by patents, which he 
would infringe by dealing in said competitor's corresponding product, 
held that such misrepresentations, imder the circumstances set forth, 
constituted unfair methods of competition. (Champion Blower & 
Forge Co., 3 F. T. C. 137.) 

19. Aspirin, — ^A corporation engaged in the manufacture and sale 
of drugs, including acetyl salicylic acid popularly known as ''Aspirin," 
registered the word as a general trade-mark in a large number of 
States, accompanying its application for registration with affidavits 
that it alone had the right to use the word, and thereafter threatened 
numerous purchasers and dealers with suits for infringement if they 
used the word on the products of any other concern. This was done 
notwithstanding the fact that long prior to said attempted appropri- 
ation thereof, the word had been continuously, openly, and notoriously 
applied by numerous other manufacturers and dealers to the product 
acetyl salicylic acid, held, that such practices, under the circumstances 
set forth constituted unfair methods of competition. (Albany 
Chemical Co., 3 F. T. C. 369.) 

105756—22 ^9 
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VI. PRICES. 

20. By mail-order house, — ^Advertising by a mail-order house, in 
such a manner as to lead the public to believe that its competitors 
did not deal fairly, justly and honestly with their customers, to wit, 
that they charged them more than a fair price for their sugar, held^ 
under the circumstances set forth to constitute an unfair method of 
competition. (Sears, Roebuck & Co., 1 F. T. C. 163; Gordon- Van 
Tyne Co., 1 F. T. C. 316.) 

21. Same. — The listing of certain standard products, such as sugar 
and flour, at prices below their wholesale cost and other items at 
prices greater than current retail prices by a firm engaged in the sale 
of groceries by mail, exclusively in combination orders which were of 
comparatively small size, without letting purchasers know that sugar 
and flour were priced on a different basis than other commodities, 
thereby deceiving them as to the prices of all, heldj under the cir- 
circumstances, to be an unfair method of competition. (Liberty 
Wholesale Grocers, 3 F. T. C. 103.) 

22. Same. — ^Falsely representing on the part of a corporation 
engaged in the sale of groceries by mail, exclusively in combination 
orders so assembled that each assortment contained one or more 
items, quality and retail price of which were well known to the 
purchasing public, and other items, the greater part of the assort- 
ment, the quality and retail price of which were not well known, 
that the prices both of assortments and items composing the same 
were less than those of its competitor's for similar assortments and 
items, held, under the circumstances set forth, to constitute an 
unfair method of competition. (Big Four Grocery Co., 3 F. T. C. 
338.) 

23. By manufacturers. — Where, at the request of its customers' 
dealers and for the purpose and with the effect of permitting "them to 
make radical and abnormal discounts to ultimate purchasers and 
still receive the customary prices for such instruments, a corporation 
engaged in the manufacture and sale of pianos and piano players, 
stenciled thereon abnormally and unreasonably high fictitious 
values, with tendency and effect of deceiving purchasers and the 
public into believing that such stenciled prices represented resale 
values based on cost plus a reasonable profit, and that the corpora- 
tion required or intended its customers to observe the same, such 
practice having a tendency to impede or suppress competition, 
held that such practice, under the circumstances set forth, consti- 
tuted an unfair method of competition. (Holland Piano Manufac- 
turing Co., 3 F. T. C. 31.) 
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Vn, MISCELLANEOUS. 

24. Advertising matter presented as news articles and editorials, — ^An 
individual engaged in the printing and sale of a publication, never 
offered to the public generally nor sent through the mails, but pur- 
porting to be a regular mercantile and financial periodical, with the 
purpose of misleading the public as to the true character of such 
publication, included matter purporting to be mercantile and 
financial news articles and editorials, but which were, in fact, 
solicited advertisements, constituting the publication's sole source of 
income and paid for by the purchase of a definite number of copies 
of the particular issue; held that such misleading course of conduct 
constituted an unfair method of competition. (W. G. Hanson, 
doing business under the name and style of The Mercantile & 
Financial Times Publishing Co., 2 F. T. C. 381.) 

25. As to inventor of certain machinery. — An agent of a corporation 
engaged in the manufacture and sale of portable conveying machinery 
represented to customers and prospective customers of the corpora- 
tion's competitors, without the corporation's knowledge, that a 
certain competitor was misleading its (corporation's) competitors 
and customers and prospective customers by falsely stating to them 
that a certain Eugene Brown was the inventor of the portable ele- 
vator manufactured and sold by such competitors, but that the 
said Brown was not the inventor of the machinery sold by such 
competitor and was not in any way connected with the manufacture 
of any elevator; whereas, in fact, the said Brown was the inventor 
of a portable warehouse elevator upon which letters patent duly 
issued to him, and for some years had been an officer of a corporation 
engaged in the manufacture and sale of portable conveying machinery; 
held that such false and misleading statements, under the circum- 
stances set forth, constituted an unfair method of competition. 
(Brown Portable Conveying Machinery Co., 2 F. T. C. 143.) 

26. Its own and competitor's employees, — Representing, on the part 
of a corporation engaged in the manufacture and sale of outfits and 
devices for the storage, handling, and automatic measuring of oils, 
gasoline, etc., to its own customers and to customers of competitor, 
that its sales agents and other employees were sales agents and em- 
ployees of a competitor; that the sales agents and other employees 
of a competitor were its sales agents, and that it and the competitor 
were one and the same concern, held to constitute unfair methods of 
competition. (Wayne Oil Tank & Pump Co., 1 F. T. C. 259.) 

27. The intentions of competitor. — ^An employee of a corporation 
engaged in the sale and distribution of fire extinguishers and similar 
products, who had been an employee of a concern handling competi- 
tive goods, abstracted confidential trade matter and records of the 
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latter concern while in its employ, and obtained the sole selling 
agency of the goods heretofore handled by the competing concern 
by falsely representing that said competitor was about to discontinue 
handling such goods, lieldj that such acts on the part of said employee 
constituted unfair methods of competition. (Allen Sale Service 
(Inc.), C Louis Allen and Wm. H. Yetman, 1 F. T. C. 459.) 

28. Indorsement accorded husiness, — ^Falsely representing, on the 
part of a corporation organized for the ostensible purpose of manu- 
facturing and selling automobiles, by articles, letters, etc., written 
by disinterested parties, that said parties indorsed and praised the 
corporation, its officers, and organization, when in fact said articles 
had not been written voluntarily, and their further use and circulation 
had been forbidden, Tieldj under the circumstances set forth, to 
constitute an unfair method of competition. (Pan Motor Co., 
Samuel C. Pandolfo, 2 F. T. C. 413.) 

29. Methods of manufacture. — ^Publishing, on the part of a corpora- 
tion engaged in the manufacture and sale of invert sugar sirup, false 
statements to the effect that it was the only concern that had ever 
produced an acidless invert sugar sirup on a commercial basis, and 
that its product differed fundamentally from all other known invert 
sugars, inasmuch as it was not inverted with the usual acids or 
enzymes, nor put through any of the well-known processes, and that 
its product was an acidless inverted sugar, and that no acid was used 
in its manufacture, when as a matter of fact, invert sugar had been 
made and sold commercially many years before the corporation 
began making it, Tield, under the circumstances set forth, to constitute 
an unfair method of competition. (Nulomoline Co., 1 F. T. C. 400.) 

30. Originality of process, — Publishing, on the part of a corpora- 
tion engaged in the manufacture and sale of invert sugar sirup, state- 
ments to the effect that prior to the beginning of the manufacture 
of its product, invert sugar was not produced on a commercial scale 
because it was impossible to produce inversion without the use of 
dangerous and expensive acids, alkalies, and enzymes; whereas 
invert sugar had been made without the use of dangerous and expen- 
sive acids, etc., and sold commercially many years before the cor- 
poration began making it, Jieldj under the circumstances set forth, to 
constitute an unfair method of competition. (Nulomoline Co., 
1 F. T. C. 400.) 



fJSINO PORTRAIT AND SIGNATURE OF 
AUTHOR WITHOUT CONSENT. 

''Where the name, portrait, and fac- 
simile signature of another are employed 
without his consent and against his will, 
and are so assumed with a view to deceive 
the public into the belief that the product 



marketed and sold was prepared under 
his supervision, and ofifered to the public 
with his sanction, an injunction will be 
granted." (Syllabus.) (Kathreiner's 
Malzkaffee Fabriken Mit Beschraenkter 
Haftung et al. v. Pastor Kneipp Medicine 
Company, 82 Fed. 321.) 



i:ndex-digest of volumes I, n, and hi. 
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AS TO ORIGIN OF GOODS. 

The right of relief against unfair com- 
petition is not dependent upon an actual 
fraudulent intent, where the conduct of 
defendant was such as would naturally 
deceive the public as to the origin of its 
goods, and where it is shown that such 
deception " actually resulted. (Bissell 
Chilled Plow Works v, T. M. Bissell, 121 
Fed. 357.) 

USE OF CIBCULABS— MISLEADING INNUEN- 
DOES. 

Where the defendant, who had manu- 
factured goods for the plaintiff under cer- 
tain patent, after the expiration of the 
^ patent sent out circular letters urging the 
plaintiff's customers by mysterious ex- 
pressions and promises as to "inside 
information," etc., not to buy from plain- 
tiff, held that while the defendant was 
entitled to write letters explaining it 
had maniilactured the goods for the plain- 
tiff and frankly stating that the patent 
was about to expire, or any other state- 
ments of actual fact, the writing of letters 
in effect urging the plaintiff's qustomers 
not to buy from the plaintiff and using 
mysterious expressions and promises 
which have a very serious effect on the 
plaintiff's business was i^nfair. (Ameri- 
can Specialty Co. i^. Collis Co., 235 Fed. 
929.) 

(See also Hazlett v. Pollack Stogie Co. 
et al., 188 Fed. 494; affirmed in 195 
Fed. 28.) 

USING PBIOB NAME OF A PUBCHASED 
BUSINESS NO DECEPTION. 

Where the complainant purchased the 
business of another, h# was not guilty of 
any misrepresentation in so continuing 
the iise of the name of the former firm 
without indicating the changes in the 
actual manufacturers, and was entitled 



to restrain the use of such name by others 
as a trade-mark. (Feder et al. v, Benk- 
ert, 70 Fed. 613.) 

"In the second paragraph of the order 
petitioner is commanded to cease selling 
sugar below cost. We find in the statute 
no intent on the part of Congress, even if 
it has the power, to restrain an owner of 
property from selling it at any price that 
is acceptable to him or from giving it 
away. But manifestly in making such a 
sale or gift the owner may put forward 
representations and conunit acts which 
have a capacity or a tendency to injure 
or to discredit competitors and to deceive 
purchasers as to the real character of jJie 
transaction. That paragraph should there- 
fore be modified by adding to it * by means 
of or in connection with the representa- 
tions prohibited in the first paragraph of 
this order, or similar representations.'" 
Baker, J., modifying as above, but other- 
wise affirming commission's order in 
1 F. T. C. 163. (Sears, Roebuck & Co. v. 
Federal Trade Commission, 258 Fed. 307.) 

IN GENEBAL. 

Where a trade-mark and business is 
founded on false representations intended 
to deceive the public, a court of equity 
will not entertain a suit for their protec- 
tion by enjoining another from infringing 
the trade-mark. (Uri v. Hirsch, 123 
Fed. 568.) 

(See also Stachelberg r. Ponce, 23 Fed. 
430; Palmer v. Harris, 60 Pa. St. 156,161.) 

CUBBENT ABTICIiES AND DISCUSSIONS. 

Misrepresentation and deceit, 47 Chi- 
cago Law News 5, August 8, 1914. 

Misleading statements which affect all 
creditors alike. (Sears, Roebuck & Co. 
case), 88 Central Law Journal 425, June 
13, 1919. 

Puffing goods through the mails, 48 
American Law Review 606, July, 1914. 



OLD AND SECOND-HAND AND RECONSTRUCTED GOODS. 

[See Advertising falsely and misleadingly; Misbranding; Misrepresentation.] 

ORIGIN OF GOODS. 

[See Advertising falsely and misleadingly; Confusion; Misbranding.] 

PASSING OFF. 

[See Appropriation; Confusion; Misbranding; Misrepresentation; Simulation.] 
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PATENTS— INFRINGEMENT. 

[See Advertising falsely and misleadingly ; Appropriation; Interference with business; 

Intimidation; Misrepresentation; Simulation.] 

PREMIUMS AND PRIZES. 

[See Subsidizing business and Bribing employees.] 

PRICE CUTTING. 

[See price discrimination.] 

PRICE DISCRIMINATION. 

[See also Rebates; Refusal to sell; Resale prices; Tying or exclusive contracts or leases.] 

I. Clayton Act, section 2, 1-3. 
II. Federal Trade Commission act, section 5, 4-6. 

I. CLAYTON ACT, SECTION 2. 

1. Local "price cutting to eliminate competition. — Deviation, on the 
part of a manufacturer selling approximately 90 per cent of the com- 
pressed yeast used by bakers in the United States, from an established 
scale of prices, reducing the same to meet competition and, when 
such reduction did not result in retaining or obtaining the business 
in certain localities, making further reductions to prices below those 
offered by competitors, with the effect that competition in the sale 
of yeast might be and was substantially lessened, Tield to constitute 
a violation of section 2 of the Clayton Act. (Fleischmann Co., 1 F. 
T. C. 119, 120.) 

2. Discriminating between classes of buyers. — ^A corporation engaged 
in the manufacture and sale of a cleansing powder, the sales of which 
were substantial and formed an important item of commerce — 

(a) Sold its product principally to certain jobbers and to a 
limited extent to certain other selected dealers, both of whom 
they termed " distributing agents,'' at prices termed '^ distributing 
agents prices;'' also sold to concerns other than those designated 
as distributing agents in the same quantities at higher prices, 
termed ^'general sales list prices," occasionally at distributor's 
prices and in some instances at special prices, ^uch differences in 
price not being within the proviso of section 2 of the Clayton Act; 

(6) Sold its product principally to certain jobbers and to a 
limited extent ,to certain other selected dealers, both of whom it 
termed ''distributing agents" at prices termed ''distributing 
agents prices," but declined generally to sell to concerns other 
than these so-called distributing agents in the same quantities, 
except at prices higher than those charged its "distributing 
agents," though at times it sold at the most favorable prices to 
others than its regular distributors and in some instances sold 
at special prices, such differences not being within the provision 
of section 2 of the Clayton Act; 
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Held that such discrimination in price constituted a violation of sec- 
tion 2 of act of October 15, 1914. (Cudahy Packing Co., 1 F. T. 
C. 199.) 

3. Discriminating as to price through a rebate or refund system. — ^A 
corporation engaged in the manufacture and sale of lubricating oils, 
greases, and compounds to railroad companies operating approxi- 
mately 74 per cent of the entire railroad mileage of the United States 
and possessing exact information of the detailed cost of each of said 
companies and of the consumption of lubricants by locomotives, 
passenger cars, and freight cars per thousand miles run, entered into 
contracts with different companies which provided, among other 
things, that said corporation should supply and the company pur- 
chase all needed lubricants at an invoice price to be uniform to all, 
but the total cost thus incurred to be subject to rebate or refund in 
the event that it should prove to exceed a certain guaranteed unit 
cost per thousand miles run by different classes of equipment, which 
costs were neither uniform as to all companies nor so fixed as to yield 
a uniform net price per gallon or per pound from each company. 
Many contracts provided . that should the cost at invoice price fall 
below a price ^'measure figure,^' then the guaranteed cost should be 
further reduced upon a sliding scale, usually one-half the difference 
between the actual cost and the '^measure figure," which bore a 
substantial ratio to the guaranteed figure in the case ot different 
companies. As a result of said contracts the total cost of lubricants 
to the company was much less than the invoice cost, the net cost per 
pound or per gallon, and varied greatly with the different companies, 
and in many cases the total actual cost was much less than the total 
actual cost of many other companies consuming an equal or smaller 
quantity of the various kinds of lubricants per thousand mUes run 
upon their several classes of equipment; held that the effect of such 
contracts and the practices thereunder was, and might be, to substan- 
tially lessen competition and tend to create a. monopoly; that such 
discrimination in price between different railroad companies, under 
the circumstances, constituted a violation of section 2 of the Clayton 

Act. (Galena Signal Oil Co., 2 F. T. C. 446.) 

» 

n. FEDERAL TRADE COMMISSION ACT, SECTION 6. 

4. Discriminating against price cutfers. — Refusal on the part of a 
corporation engaged in the publication and sale of sheet music to sell 
its sheet music to dealers who resold same below the specified mini- 
mum prices upon as favorable terms as were given to dealers who 
adhered to such prices; held to constitute an unfair method of compe- 
tition in violation of section 5 of Federal Trade Commission act. 
(Clayton F. Summy Co., 1 F. T. C. 413.) 
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6. Same. — Refusal on the part of a corporation engaged in the 
manufacture and sale of drugs, pharmaceutical, and similar products^ 
the quantity of whose products manufactured and sold constitute 
substantial and important items of commerce, to sell to distributors 
who resold its product at less than the price fixed, and discrimination 
in price against those distributors who failed to adhere to the price 
fixed, in favor of such distributors as did adhere to said fixed prices 
held to constitute a scheme of resale price maintenance in violation 
of section 5 of Federal Trade Commission act. (Eli, Lillie & Co., 1 
F. T. C. 442.) 

6. Discriminating between classes of buyers to eliminate competition, — 
Selling and offering to sell, on the part of certain jobbers in groceries, 
for the purpose of preventing a competing corporation from purcha^- 
ing from manufacturers and manufacturers' agents to said company's 
retail customers, products and commodities at prices lower than those 
charged by them to the company itself for similar products and com- 
modities heJdy under the circumstances set forth, to constitute an 
unfair method of competition in violation of section 5 of the Federal 
Trade Commission act. (Western Sugar Refinery et al., 2 F. T. C. 
151.) 



CLAYTON A€T, SECTION 2. 

**The refusal of the manufacturer of an 
unpatented food product, which is not a 
necessity of life or even a staple article of 
trade, who has a monopoly only because 
of the trade name under which it is sold, 
it being open to anyone else to make and 
sell the same article under any other 
name which doea not infringe such trade 
name, to sell to a dealer who resells at 
retail at less than the regular price 
charged by other retailers, and a price 
which gives to the retailers no profit, 
while to an extent it lessens competition 
is not an unreasonable 'restraint of trade ' 
nor is it unlawful under the Clayton Act 
♦ * * as a price discrimination, the 
effect of which 'may be to substantially 
lessen competition or tend to create a 
monopoly,' so as to entitle the would-be 
purchaser to relief by injunction under 
section 16 of the act, but, on the contrary, 
the effect of such an injunction would be 
to restrain trade by making it impossible 
for competitors to handle the article, ex- 
cept at a loss, and to give such purchaser 
a monopoly." (Syllabus.) (Great At- 
lantic & Pacific Tea Co. v. Cream of 



Wheat Co., 224 Fed. 566; affirmed in 227 
Fed. 46.) 

(See also Whitwell v: Continental To- 
bacco Co. et al., 126 Fed. 454.) 

* ' Lower rates offered by a lessor of shoe- 
making machinery to manufacturers leas- 
ing all machines used by them from the 
lessor and discounts allowed them, held 
not permissible as 'wholesale rates' with- 
in Clayton Act, section 2, * * * assum- 
ing that such section applies to leases 
claimed to violate section 3 (sec. 8835c)." 

"Clayton Act, section 2 * * *^ which 
in forbidding discriminations in prices, 
provides that this shall not prevent dis- 
crimination between purchasers on ac- 
count of differences in the quantity sold, 
is limited to sales, and does not apply to 
leases which may substantially lessen 
competition or tend to create a monopoly 
in violation of section 3 * * *.'* (Syl- 
labus.) United States v. United Shoe 
Machinery Co., 264 Fed. 140.) 

"For a manufacturer of automobile 
tires and accessories to sell its product to 
manufacturers of automobiles at a less 
price than it sold to dealers is not a ^iola- 
tion of Clayton Act, section 2 * * *, 
forbidding discrimination in price be- 
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tween different purchasers, where E|[uch 
discrimination may tend to lessen com- 
petition or to create a monopoly; there 
apparently being no competition between 
the manufacturer and dealers/' (Sylla- 
bus.) Baran v. Goodyear Tire & Rubber 
Co. etal., 256 Fed. 571.) 

SHERMAN ANTITRUST ACT. 



<<i 



'The employment by a combination 
of steamship companies engaged in the 
trans-Atlantic passenger business of so- 
called 'fighting ships/ or extra vessels, 
which, when a vessel not owned by a 
member of a combination made lower 
rates than one which did, was placed at 
a berth near such vessel, and met or went 
below such rates, held to constitute an 
undue and unreasonable restraint of for- 
eign trade and commerce, and an attempt 
to monopolize such commerce in viola- 
tion of antitrust act, July 2, 1890.'' (Syl- 
labus.) (United States v. Hamburg- 
American Steamship Line et al., 216 
Fed. 971.) 

Note.— Because the question had become moot 
as a legal consequence of the World War, judgment 
in the foregoing case was reversed in 239 17. S. 466, 
with order that the bill be dismissed without preju- 
dice to th& rights of the Government. 

A towing company acquired in its own 
name or that of controlled companies, the 
property and good will of practically all 
local tug operators in 14 of the principal 
lake ports, acquiring in all some 120 tugs. 
Later, whenever local competition de- 
veloped the company met competitive 
rates at a serious loss to itself until com- 
petition was ended, after which rates were 
restored. It also adopted a system of ex- 
clusive contracts with vessel owners by 
which, in consideration of their giving it 
all their towing and wrecking business, 
it gave them a large discount from its 
tariff rates, with a guaranty that the con- 
tract rates taken together should not ex- 
ceed the sum of the rates they might 
otherwise obtain by reason of the cutting 
of rates by competitors. By means of 
such contracts it obtained control of 90 
per cent or more of the towing business 
at such ports, held that such company 
and its controlled companies were clearly 
organized and operated for the purpose 



and effect of securing a monopoly, and 
constituted a combination in restraint of 
interstate and foreign commerce . (United 
States V. Great Lakes Towing Co., 20& 
Fed. 733; see 217 Fed. 656.) 

(See also Standard Oil Case, 221 U. S. 
1; Ware-Kramer Tobacco Co. v. American 
Tob. Co., 180 Fed. 160.) 

Where the defendant had obtained 
control of 75 per cent of the entire output 
of wire nails in the United States, and 
determined to acquire a monopoly of the 
manufacture and sale of ''wire nails" by 
means of subsidizing and underselling 
competitors, the court said : 

''The defendant had a perfect right ae 
far as the Sherman law goes, to undersell 
the plaintiff in ordinary competition or 
for the purpose of putting the plaintiff 
out of business, but not as a part of the 
plan to drive everybody out of the trade 
in order to obtain a monopoly for itself.*' 
(American Steel Co. v, American Steel 
& Wire Co., 244 Fed. 300.) 

IN GENERAL. 

''Hauling goods on the Pittsburgh, 
Cincinnati & St. Louis Railroad from 
Cincinnati to Pittsburgh and delivering 
them to a consignee in his warehouse 
from a siding connection and hauling 
similar goods for him from and to the 

I same cities on the Baltimore & Ohio 
Railroad, and delivering them to him 
from the station of that road in Pitts- 
burgh, there being no siding connection, 
is transportation 'under substantially 
similar circumstances and conditions' 
within the meaning of section 2 of the 
interstate commerce act of February 4, 
1887, chapter 104; and a rebate allowed 
him by the Baltimore & Ohio road to 
compensate for cartage to his warehouse 
is a discrimination against other shippers 
over that road to whom no rebate is 
allowed." (Syllabus.) (Wight v. United 
States, 167 U. S. 512.) 
(See also Interstate Commerce Commis- 

, sion V. Alabama Midland Railway, 168 

i U. S. 144.) 

Difference in service justifies a 

j DIFFERENCE IN CHARGES, but in dissimilar 

i conditions of service a difference so great 
as to show discrimination is not justified. 
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(Western Union Telegraph Co. v. Call 
Publishing Co., 181 U. S. 92.) 

Discrimination of a steamship company 
in favor of a shipper who patronized its 
lines exclusively was held by common 
law as a discrimination based upon cost 
of service. (Menache v. Ward, 27 Fed. 
529.) 

A railroad company charged $2.40 a ton 
to ordinary shippers of coal, and $1.C0 
in summer and $1.65 in winter to persons 
who shipped more than 100,000 tons 
•annually. Such discrimination was held 
to be against public policy becauBe the 
difference was not based upon cost of 
transportation nor the time, labor, and 
annoyance which may have resulted to 
the railroad company, but solely upon 
the amount of the transportation. (Bur- 
lington C. R. & N. Railroad Co. r. North- 
western Fuel Co., 31 Fed. 652.) 

COURT DECREES. 

The practice of discriminating in prices 
between different persons or localities 
with the purpose to destroy or injure the 
business of a competitor has been con- 
demned by decrees entered in the fol- 
lowing cases: United States r. Central- 
West Publishing Co. (consent decree), 
359; United States r. American Coal 
Products Co. (court decree), 461; United 
States V. American Thread Co. (consent 
decree), 449; United States v. Bowser & 
Co. (consent decree), 587; United States 
V, E. I. duPont de Nemours & Co., et al, 
195 (court decree) (188 Fed. 127); United 
States V. General Electric Co. et al., 267 
(consent decree) — Decrees and Judg- 
ments in Federal Antitrust Cases. 



The making of prices without reference 
to cost but solely with the purpose of 
eliminating competitors has been con- 
demned by decrees in the following 
cases: U. S. v. National Cash Register 
Co. et al., 315 (consent decree); U. S. v. 
Central- West Publishing Co. et al., 359 
(consent decree); U. S. v. E. I. du Pont 
de Nemours & Co. et al., 195 (court 
decree) (188 Fed. 127). 

PUBLIC INJURED BY PREDATORY PRICE 

CUTTING. 

"When the price is so unreasonably 
lowered as to drive others out of business, 
with a view of stifling competition, not 
only is that wronged competitor indi- 
vidually injured, but the public is preju- 
diced by the stifling of competition. 
There must, in the nature of things, be a 
considerable zone of price variation, and 
what is a fair price is a question which 
can only be determined by a careful 
ascertainment from cost sheets and other 
data of such fair price." (U. S. v. U. S. 
Steel Corp., 223 Fed. 55, 81; affirmed in 
251 U. S. 417.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Predatory price cutting as unfair trade, 
27 Harvard Law Review 139, December, 
1913. 

Right of patentee to control the resale 
price, 12 Mich. Law Review 394, March, 
1914. 

Regulation of prices by manufacturers, 
19 Law Notes, 165, December, 1915. 

Resale price maintenance as unfair 
competition, 19 Columbia Law Review 
265, 339, June, 1919. 

Price restriction on resale of chattels, 
33 Harvard Law Review 966, May, 1920. 



PRICE FIXING. 

[See also Price maintenance; Resale prices.] 

1. By combination and agreement. — Where about 40 per cent of the 
concerns in the United States engaged in the manufacture of gold 
leaf, manufacturing and selling about 50 per cent of the total output 
of the country, formed an unincorporated association and by con- 
certed action through such association and by agreement fixed the 
price of such product and attempted to bring about a general imi- 
formity thereof; and enhanced such price and attempted to maintain 
the same, held that such combination and fixing and enhancement of 
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prices, constituted an unfair method of competition. (U. S. Gold 
Leaf Manufacturers Association et al., 1 F. T. C. 173.) 

2. Same, — Entering into and carrying out a combination, con- 
spiracy, understanding, or pool to keep and maintain fixed prices 
for such printing, by a number of concerns engaged in printing 
railway tariffs, schedules, and other printed matter, lield, when 
carried out substantially as set forth, to constitute an unfair method 
of competition. (Blakely Printing Co. et aL, 1 F. T. C. 277.) 

«OLE RIGHT TO VEND GIVES NO RIGHT TO | Fed. 55, affirmed in 251 U. S. 417; Stand- 

SALES*"^ ^* ^^^ ^^^^^^ ^^ ^^'^^^^ ' ^^ Sanitary Co. v, U. S., 226 U. S. 20; 

Montague v. Lowry, 193 U. S. 38; Addy- 

"The sole right to vend granted by , gtone Pipe Co. v, U. S., 175 U, S. 211; 
section 4952, Revised Statutes, does not I Bobbs-Merrill Co. v. Straus, 139 Fed. 
secure to the owner of the copyright the j 155^ affirmed 147 Fed. 15, 210 U. S. 339; 
right to qualify future sales by his vendee u. S. v. Whiting, 212 Fed. 466. 
or to limit or restrict such future sales at a 
specified price, and a notice in the book 
that a sale at a different price will be 
treated as an infringement is ineffectual 
as against one not bound by a contract or 
licensed agreement.'* (Syllabus.) (Bobbs- 
Merrill Co. V. Straus et al. 210 U. S. 339.) 



AN AGREEMENT TO FIX PRICES VIOLAA*ES 
THE ANTITRUST ACT. 

See the following cases: Swift v. U. S., 
196 U. S. 375; The Standard Oil case, 221 
U. S. 1; U. S. V. U. S. Steel Corp., 223 



CURRENT ARTICLES AND DISCUSSIONS. ^ 

Price fixing restrictions in the sale of 
patented articles, 86 Central Law Journal 
275, April, 1918. 

Fixing prices of commodities, 44 
Chicago Legal News 175, January, 1912. 

Price fixing for certain hours in the 
day, 317 Harvard Law Review 1154, 
June, 1918. 

The blacklist and secondary boycott as 
an aid to price fixing, 31 Yale Law 
Journal 539, March, 1922. 



PRICE MAINTENANCE. 

[See also Price fixing; Refusal to sell; Resale prices.] 

1. ComhinatioJi to enhance and maintain prices, — Combining on 
the part of certain corporations, partnerships, and individuals 
engaged in the manufacture and sale of American flags into a volun- 
tary unincorporated association, of which another individual, not a 
flag manufacturer, was the chairman and principal organizer, for the 
object, in part, of engaging in a concerted movement to (1) enhance 
the prices of American flags, (2) to maintain such enhanced prices, 
and (3) to bring about a general uniformity therein, lield to constitute 
an unfair method of competition. (Association of Flag Manufac- 
turers of Am^rica et al., 1 F. T. C. 55.) 

2. Same. — Combining on the part of an unincorporated association 
engaged in the manufacture and sale of by far the greater portion of 
book-print paper manufactured, sold, and used in the United States, 
for the purpose of (1) enhancing the prices of book-print paper, 
(2) maintaining such prices, and (3) bringing about substantial 
uniformity in such prices, held to constitute an unfair method of 



140 



FEDERAL TRADE COMMISSION DECISIQNS. 



(fompetition. (Book Paper Manufactures Bureau of Statistics et al.,. 
1 F. T. C. 38.) 



A COMBINATION TO FIX AND MAINTAIN 
PRICES HELD TO BE IN RESTRAINT OF 
TRADE AND UNLAWFUL. 

Continental Wall Paper Co. v. Voigt, 
212 U. S. 227; Jayne et al. v. Loder, 149 
Fed. 21. 

COMBINATION TO MAINTAIN PRICES WHEN 
IN RESTRAINT OF TRADE IS ILLEGAL. 

A combination and agreement to sell 
only to those who would maintain the 
retail price upon copyrighted books and 
not to sell books to anyone who would cut 
such prices, held to exceed any fair and 
legal means to protect trade and prices, to 
practically prohibit the parties thereto 
from selling to those it condemned, to 
affect commerce between the States, to be 
manifestly illegal under the Sherman Act, 
and not justified as to copyrighted books 
under any protection afforded by the 
copyright act. (Straus v. American Pub- 
lishers* Association, 231 U. S. 222.) 

(See also Continental Wall Paper Co. 
V. Voigt, 212 U. S. 227; Mims v. Scribner, 
147 Fed. 937.) 

^'A combination of a dominant portion 
of the dealers in fresh meat throughout 
the United States not to bid against or 
in conjunction with each other in order 
to regulate prices * * * with intent 
to monopolize commerce among the 
States is an illegal combination within 
the meaning and prohibition of the act 
of July 2, 1890, 26 Stat. 209, and can be 
restrained and enjoined in action by the 
United States." (Syllabus.) (Swift & 
Co. V. U. S., 196 U. S. 375.) 

ILLEGAL WHEN NECESSITY OF PATENT 
PROTECTION IS TRANSCENDED. 

A trade agreement, involving the right 
of all parties thereto to use a certain 
patent, which transcends what is neces- 
sary to protect the use of the patent or the 
monopoly thereof as conferred by law, 
and controls thfe output and price of 
goods manufactured by all those using 
the patent, is ill^al under the antitrust 
act. (Standard Sanitary Manufacturing 
Co. V. United States, 226 U. S. 20.) 

TMs case was distinguished from the 
following: Bement v. National Harrow 



Co., 186 U. S. 70; Henry v. A. B. Dick Co.,, 
224 U. S. 1. 

NOT IN RESTRAINT OF TRADE WHERE 
KEEPING OF CONTRACT IS OPTIONAL. 

An arrangement whereby a company 
promised persons who purchased from its 
distributing agents that if, for the en- 
suing six months, they would purchase 
their distillery products exclusively 
from such agents, and would not resell the- 
same at prices less than those fixed by 
the company, then, on being furnished 
with a certificate of compliance there- 
with, it would pay a certain rebate on the 
amount of such purchases, did not con- 
stitute a contract in restraint of trade- 
within the meaning of section 1 of the 
Sherman Act, since the purchaser was not 
in any way bound to the performance of 
the conditions named; nor did such ar- 
rangement operate to ** monopolize," or 
''as an attempt to monopolize," trade and 
commerce, within the meaning of section 
2 of said act. (In re Green, 52 Fed. 105.) 

LEGALirT OF PRICE-FIXING AGREE- 
MENTS ARE DETERMINED by Whether the- 
restraint placed on trade is mere r^ulatory 
and promotes competition or suppresses 
and destroys competition. (Board of 
Trade v. U. S., 246 U. S. 231.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Price maintenance agreements, 136 
Law Times, 476, March 7, 1914. 

Price maintenance at common law and 
under proposed legislation, 30 Harv^ard 
Law Review, 68, No. 1916. 

Price maintenance, 24 Case and Com- 
ment, 125-133, July, 1917, and 193-202, 
August, 1917; 2 California* Law Review, 
324, May, 1914. 

Predatory price cutting as unfair trade,, 
27 Harvard Law Re\dew, 1S9, December, 
1913. 

Price maintenance and the Beechnut 
decision, 31 Yale Law Journal, 650, April, 
1922. 

Business cooperation; the "Open com- 
petition plan," and the Sherman Anti- 
trust Act, 31 Yale Law Journal, 643,. 
April, 1922. 
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PRICES. 

See Advertising falsely and misleadingly; Artificial market; Contracts; Misrepre- 
sentation; Price cutting; Price discrimination; Price fixing (resales); Price main- 
tenance.] 

PRICES, FICTITIOUS. 

[See Advertiaing falsely and misleadingly; Misbranding; Misrepresentation.] 

PUFFING. 

[See Advertising falsely and misleadingly; Misrepresentation.] 

QUALITY OF GOODS. 

[See Advertising falsely and misleadingly.] 

REBATES. 

[See also Price discriminatioD ; Tying or exclusive contracts or leases.] 

1. To Jiandle goods exclusively, — ^A manufacturer of horse-clipping 
and sheep-shearing machines, which were sold to more than two- 
thirds of the jobbers and wholesalers who handle such machines, 
offered to pay and paid at the end of each six months a rebate of 7 
per cent on the purchase price thereof to such dealers as had not 
during such six-month period '^bought, sold, received, or quoted, 
either directly or indirectly,'' machines of like character or parts 
thereof made by any other manufacturer, with the effect of sub- 
stantially lessening competition, Jield that such payment and offers 
to pay, under the circumstances set forth, constituted a violation 
of section 3 of the Clayton Act. (Chicago Flexible Shafting Co., 1 
F. T. C. 181.) 

2. For adhering to resale price, — ^Agreeing on the part of a firm 
in the sale, as exclusive agents, of canned goods under its own brand, 
to pay a rebate at a future date, in addition to the usual discount 
for cash, to jobbers and wholesalers adhering to its contract for the 
maintenance of resale prices, held to constitute, when carried out 
substantially as described, an unfair method of competition. (C. W. 
Baker & Sons, 1 F. T. C. 452.) 



THE GIVING OF REBATES HAS BEEN CON- 
DEMNED BY DECREES OF THE COURTS 
IN THE FOLLOWING LANGUAGE: 

**It is ordered, adjudged, and decreed 
that the Cleveland Stone Co., its officers 

* * *, be perpetually enjoined from 
agreeing to pay and from paying to any 
jobber or dealer a rebate or premium 

* * *, on the condition that such job- 
ber or dealer shall refuse to purchase, to 
receive, or to handle the like products 
manufactured or produced by any com- 
petitor of the Cleveland Stone Co. or the 
other companies herein named. " (U. S. 



V. Cleveland Stone Co., p. 417. — Decrees 
and Judgments in Federal Antitrust 
Cases.) 

"(«) From giving or offering to give to 
any wholesale or retail dealers, jobbers, 
or consumers of sewing thread in the 
United States any bonus, rebate, or in- 
ducement dependent upon the aggregate 
of future purchases to be made by such 
dealers, jobbers, or consumers within any 
period. " (U. S. v. American Thread Co. 
(consent decree), pp. 449, 454. — Decrees 
and Judgments in Federal Antitrust 
Cases.) 
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REFUSAL TO SELL. 

[See also Cutting off supplies; Besale prices.] 

I. By Brokers, 1. 
II. By Manufacturers, 2-3. 

I. BY BROKERS. 

1. Cutting off supplies of irregular dealer, — ^An agreement and con- 
spiracy on the part of certain brokers, because of coercion, persuasion, 
boycott, and threats of boycott on the part of certain jobbers, to 
refuse to sell to a corporation competing with the said jobbers and to 
compel such corporation to purchase its goods through jobbers at 
prices higher than those charged to such competitors and others 
engaged in a similar business, Jieldj when carried out in the manner 
described, to constitute an unfair method of competition. (Western 
Sugar Refinery et al., 2 F. T. C. 151.) 

n. BY MANUFACTURERS. 

2. Cutting off supplies of irregular dealer, — Agreeing and con- 
spiring on the part of sugar refiners to refuse to sell sugar to a corpo- 
ration competing with other jobbers, its customers, except at prices 
higher than those charged said competing jobbers and others in 
similar business, lield, when carried out in the manner described, to 
constitute an unfair method of competition. (Western Sugar 
Refinery et al., 2 F. T. C. 151.) 

3. Cutting off supplies of price cutters, — Refusal to sell, on the part 
of a manufacturer of razor blades, safety razors, etc., its products to 
those who resold the same belo\^ indicated prices, lield, when carried 
out substantially as described, to constitute an unfair method of com- 
petition. (Auto Strop Safety Razor Co., 1 F. T. C. 418.) 

«*BEFUSAL TO SELL " ASA RIGHT IS NOT 1 "The right to refuse to enter into con- 
tracts is more absolute or more sacred than 
the right to contract; the right to refuse 
to sell and the right to sell are both 



ABSOLUTE. 



It has frequently been urged that the 
right to refuse to sell is absolute, and yet 
this right has clearly been qualified both L natural rights, but they can both be lim 



in common law and by statute. 

The Supreme Court has held in several 
cases that the concerted refusal of busi- 
ness relations may accomplish an undue 
restraint of trade even where no question 



ited in the public interest." 

Mr. Justice Holmes, speaking for the 
court at a later date, says: 

*' The word * right * is one of the most 
deceptive pitfalls; it is so easy to slip 



of the creation of a monopoly is involved. | from a qualified meaning into the premise 



The court in delivering its opinion in 
the case of Aikens v. Wisconsin, 195 U. S. 
194, said: 

** No conduct has such an absolute priv- 



of an unqualified one in conclusions. 
Most rights are qualified.'* (American 
Bank & Trust Co. v. Federal Reserve 
Bank, 412 Supreme Court Reporter 499.) 



ilege as to justify all possible schemes of I (See also Grenada Lumber Co. i;. Missis- 
which it may be a part. i sippi, 217 U. S. 433; Eastern Retail Lum- 
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ber Dealers Association v. United States, 
234 U. S. 600.) 

Judge Rose, in his instructions to the 
jury in Frey v. Welch Grape Juice Co., 
•said: 

** Absolute or nearly absolute as the 
right to select customers may be, it is 
doubtless no more absolute than many of 
our other rights, such as the right to use 
our capital, our industry, and our brains 
to their best advantage. I take it, how- 
ever, and I shall so instruct you, that the 
law is that no man shall willfully and 
knowingly use his money, his industry, 
hifl brains, or his right to pick and choose 
between his would-be customers to induce 
or bring about a violation of law. That is 
to say, the doing of some act which the 
law forbids." (Frey v. Welch Grape 
Juice Co., 218 Fed. 502.) 

When the public interests are not 
seriously affected thereby, a person has a 
constitutional right to refuse to sell, but 
when the public interests are affected, 
individual rights must yield to the 
supreme right of the State to protect 
those interests. See the following cases: 
Union Pacific Coal Co. v. United States, 
173 Fed. 737; Munn v. IlUnois, 94 U. S. 
113; C, B. & Q. Railroad Co. v. McGuire, 
219 U. S. 549; German-American Insur- 
ance Co. V. Kansas, 233 U. S. 389. 

WHEN ONE MAY RIGHTFULLY REFUSE TO 

SELL. 

'* An individual manufacturer or trader 
may surely buy from or sell to whom he 
pleases and may equally refuse to buy 
from or sell to anyone to whom he thinks 
it will promote his business to refuse to 
trade. That is entirely a matter of, his 
private concern, with which governmental 
paternalism has not yet sought to inter- 
fere, except when the property he owns 
is 'devoted to the use in which the public 
has an interest, ' and such public interest 
in the use has as yet been found to exist 
only in staple commodities of prime 
necessities." (Dueber Watch Case Mfg. 
Co. V. Howard Co., 66 Fed. 637, 645.) 

"All questions of monopoly or combi- 
nation being out of the way, a private 
merchant acting with entire good faith 
may properly refuse to sell except in con- 



junction, such closely associated articles 
as steel ties used for binding bales of 
cotton and jute bagging used to wrap 
such bales." (Federal Trade Commis- 
sion V. Gratz et al., 253 U. S. 421.) 

"A trader may refuse to sell his good? 
to those who will not sell them at pricess 
which he fixes for their resale, but he may 
not consistently with that act go beyond 
the exercise of this right, and by contracts 
or combinations, express or implied, un- 
duly hinder or obstruct the free and 
natural flow of commerce in the channels 
of interstate trade." (Federal Trade- 
Commission V. Beech-Nut Packing Co.,. 
42 Sup. Ct. 150.) 

''Construing together the provisions of," 
section 2 of the Clayton Act, the last pro- 
viso in effect authorizes persons engaged 
in selling goods in interstate commerce^ 
to select their own bona fide customers, 
provided the effect of such selection is. 
not to substantially and unreasonably 
restrain trade; and the refusal of a manu- 
facturer to sell its product to a dealer,, 
who avowedly uses it in a manner which 
injures and lessens the trade of the maker, 
can not be said to be an unreasonable 
restraint of trade, nor a violation of the 
statute . ' ' (Syllabus . ) (Great Atlantic & 
Pacific Tea Go. v. Cream of Wheat Co.,. 
224 Fed. 566; affirmed in 227 Fed. 46.) 

(See also Jayne et al. v. Loder, 149 Fed.. 
21; Coca Cola Co. v. J. G. Butler & Sons,. 
229 Fed. 224.) 

REFUSAL TO SELL NOT UNFAIR COMPETI- 
TION. 

In the absence of an intent to create or 
maintain a monopoly, a trader or manu- 
facturer may freely exercise his own dis- 
cretion as to persons with whom he \\ill 
deal, and may announce in advance the 
circumstances under which he will refuse 
to sell. (Andrew Jergens v. Woodbury 
(Inc.) et al., 271 Fed. 43.) 

A DEALER MAY REFUSE TO TRADE WITH 
CUSTOMER, BUT CAN NOT AGREE TO DO 
SO WITH OTHERS. 

"A dealer may select his own customers 
for reasons sufficient to himself, and may 
refuse to deal with a proposed customer, 
whom he thinks is acting unfairly and is 
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trying to undermine his trade, but can 
not combine and agree with others not to 
trade with particular customers . " ( Sylla- 
bus.) (Western Sugar Refinery Co. v. 
F. T. C.,275Fed. 725.) 

(See also in re Greene, 52 Fed. 104; 
Dueber Watch Case Mfg. Co. ij. Howard, 
66 Fed. 637; Whitwell v. Continental 
Tobacco Co., 125 Fed. 454; Anderson v. 
United States, 171 U. S. 604; Greater 
New York Film Rental Co. v. Biograph 
€0., 203 Fed. 39.) 

WHEN REFUSAL TO SELL BECOMES UNLAW- 
FUL AND IS CONDEMNED. 

A defendant issued a circular to jobbers 
and wholesalers in which it stated it 
would from time to time exercise its right 
to select its own customers and would 
refuse to sell those jobbers who handled 
its goods in a manner detrimental to its 
interest or whose dealings with it were 
in any respect unsatisfactory, and gave 
notice of their wishes that (1) cases should 
be resold only for such prices as it should 
fix, and (2) that dealers to whom it sold 
:should not deal in any cases except those 
made by it; it then proceeded to cut off 
dealers refusing to comply v/ith these con- 
ditions. The court held that the adoption 
And enforcement of such policy operated 
as a direct and unreasonable restraint 
upon interstate commerce in violation of 
the Sherman Antitrust Act. (United 
^States V. Keystone Watch Case Co., 218 
Fed. 502.) 

"While under the interstate commerce 
:act a carrier may select its through route 
'Connections, agreements for such con- 
nections may constitute violations of the 
antitrust act if made not for trade reasons 
or on account of eflSciency, but as a com- 
bination and conspiracy in restraint of 
interstate trade and for the purpose of 
obtaining a monopoly of traffic by refusing 
to establish routes with independent con- 
necting carriers." (Syllabus.) (United 
States V. Pacific & Arctic Company et al., 
:228 U. S. 87.) 

- "When an association controlling 75 
per cent of a certain commodity refused 
to do business with any given dealer in 
it, this action so clearly and naturally 



restrains his trade that an intent to do so 
must, I think, be presumed from the act 
itself." (U. S. i;. King, 229 Fed. 275, 
aflarmed in 250 Fed. 908.) 

Agreements or combinations to refuse 
to sell have been held illegal when in 
restraint of trade: Montague v. Lowry, 
193 U. S. 44; Jayne v. Loder, 149 Fed. 21; 
U. S. V. King, 229 Fed. 275, aflarmed 250 
Fed. 908; Grenada Lumber Co. v. Missis- 
sippi, 217 U. S. 433, 440; Eastern States 
Lbr. Assn. v. U. S., 234 U. S. 601, 614. 

(See also Smiley v. Kansas, 196 U. S. 
447; Continental Wall Paper Co. v. 
Voight, 212 U. S. 227; R. C. Macey & Co. 
V.American Publishers' Assn., 231 U. S. 
222; U. S. V. Eastman Kodak Co., 226 
Fed. 62; U. S. v. New Departure Mfg. 
Co., 204 Fed. 107; Hale & Hatch v. 
North Coal Co., 204 U. S. 433; U. S. v, 
Colgate & Co., 250 U. S. 300; Cudahy 
Packing Co. v. Frey & Son, 261 Fed. 65.) 

TRADE CLASSIFICATION, WHOLESALER AS 
DISTINCT FROM JOBBER AND RETAILER.^ 

**As was stated before, defendant has 
elected not to sell to consumers or re- 
tailers, but to confine its sales exclusively 
to wholesalers. There is nothing un- 
usual about such a course of business, 
and certainly it is no offense against 
common law, statutes, public poUcy, or 
good morals for a trader to confine his 
sales to persons who will buy from him 
in large quantities. A 'wholesaler' is 
one who buys in comparatively large 
quantities and who sells, usually in 
smaller quantities, but never to the 
ultimate consmner of an individual unit. 
He sells either to a 'jobber' (a sort of 
middleman) or to a 'retailer'; the latter 
beinfe the one who sells to the consumer. 
The 'large' quantities bought by the 
wholesaler may vary greatly — from a 
fraction of a carload to many carloads; 
the character, not of his buying, but of 
his selling, marks him as a wholesaler. 
If occasionally, in some particular 
business, this term loses somewhat of its 
original significance, such manifestly, 
as the record shows, is not the fact with 
the business not under consideration." 
(Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co., 227 Fed. 46.) 
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CUBBENT ABTICLES AND DISCUSSIONS. 

Refusal to sell to price cutters, 28 Yale 
Law Journal 505, March, 1919; 19 Colum- 



March, 1919; 88 Central Law Joumjal^ 
189, March, 1919. 
Liability for refusal to sell as affected by 



bia Law Review 149, April, 1919. j the Clayton Act, 3 Virginia Law Review, 

Refusal to sell under the Sherman and ' 146-149, November, 1915; 29 Harvard 
Clayton Acts, 28 Yale Law Journal 505, | Law Review, 77, November, 1919. 

BELABiaLING. 

[See Advertising Falsely and Misleadingly; Misbranding; Misrepresentation.] 

RESALE PRICES. 

[See also Price discrimination; Price fixing; Price maintenance. J 

I. Maintenance by contracts and agreements, 1-9, 
II. Maintenance by system of espionage, 10-12. 

III. Maintenance by discrimination against price cutters, 13-15. 

IV. Maintenance by refusal to sell price cutters, 16-20. 

I. MAINTENANCE BY CONTRACTS AND AGREEMENTS. 

1. Between purchasing agent and wholesalers and jobbers, — ^A cor- 
poration organized for the purpose of providing a system of fixing 
and maintaining standard resale prices at which goods purchased 
from it by its stockholders, and other jobbers, should be sold by them 
to retail dealers and by retail dealers to the public, sold its stock in 
limited amounts to wholesale dealers only and required that each 
purchaser should — 

(a) Sign an ^^application for purchase privilege, '^ designating 
the corporation as its exclusive purchasing agent for any line 
of gctods it might handle; 

(6) Cooperate with the corporation by selling goods at prices 
fixed by the corporation; 

(c) Agree to give the trustees of the corporation an option to 
purchase the stock if at any time the subscriber desires to sell 
it; and 

(d) Agree to forfeit claims to certain purchase dividends 
should the buyer violate any of the terms of the agreement; 

held that a system of price maintenance, substantially as described, 
constituted an unfair method of competition. (Mutual Candy Co. 
(Inc.), 2 F. T. C. 1.) 

2. Same. — ^A corporation organized for the purpose of providing 
a system of fixing and maintaining standard resale prices at which 
goods purchased from it by its stockholders and other jobbers should 
be sold, enforced the maintenance, by stockholders, of the prices 
fixed by it by withholding purchase dividends from such as did not 
maintain its prices, and by forfeiting to the corporation the stock 
of such offenders, held^ that such system of maintaining resale prices 

105756—22 10 
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constituted an unfair method of competition. (Mutual Candy Co. 
(Inc.), 2 F. T. C. 1.) 

3. Between manufacturers and wholesale distributors, — Entering into 
contracts or understandings on the part of a corporation engaged in 
the manufacture and sale of drugs, pharmaceutical, and similar 
products, the quantity of which products manufactured and sold 
constitute a substantial and important item of commerce, whereby 
wholesale distributors agreed to adhere to and maintain resale prices 
fixed and determined by the manufacturer; and refusing to sell to 
distributors who fail to adhere to the prices fixed, held to constitute 
an unfair method of competition. (Eli Lilly & Co., 1 F. T. C. 442.) 

4. Between manufacturing wholesale distributor and dealers. — ^A 
corporation engaged in the manufacture and sale of proprietary 
medicine sold the same to dealers upon the agreement or imder- 
standing that they should resell the same at a fixed price, and re- 
fused to sell the same to dealers who resold it at less than the price 
so fixed, held that a scheme of price maintenance substantially as 
described, constituted an unfair method of competition. (Chester, 
Kent & Co. (Inc.) , 1 F. T. C. 149.) 

5. Between exclusive agents and jobbers or wholesalers. — ^A firm, en- 
gaged in the sale, as exclusive agents, of canned goods under its own 
brand, entered into contracts with jobbers and wholesalers the terms 
of which required them not to sell its products at prices less than 
those fixed by it, and not to sell, loan, or exchange such goods to or 
with any dealer who had not signed simUar contract, or having 
signed such had violated it, held that a system of price maintenance^ 
substantially as set forth, constituted an unfair method of* competi- 
tion. (C. W. Baker & Sons, 1 F. T. C. 452.) 

6. Between manufacturers and retail dealers. — Selling to dealers 
upon the agreement or understanding that they should resell at 
prices suggested by it, by a corporation engaged in the manufacture 
and sale of furniture, held, when carried out substantially as set f orth^ 
to constitute an unfair method of competition. (Gregory Furniture 
Manufacturing Co., 1 F. T. C. 499.) 

7. Same. — ^A corporation engaged in the manufacture of rubber 
and woolen footwear established minimum resale prices below which 
purchasers of its products were required not to sell, which prices 
were higher than necessary to afford the more eflBlcient retailers a 
profit on its product, and in pursuance of the maintenance of said 
minimum resale prices procured a majority of its customers when 
ordering goods to sign agreements, specifically agreeing not to sell 
its products at prices lower than the established prices fixed by it,. 
held that such a system of price maintenance constituted an unfair 
method of competition. (Mishwaka Woolen Manufacturing Co., 1 
F. T. C. 506.) 
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8. Same. — Fixing, on the part of a corporation engaged in the 
irfahnfacture and sale of organs, player pianos, music rolls, etc., of 
prices at which its products should be resold, making written agree- 
ments with dealers handling its phonographs and records, and fur- 
nishing dealers handling its player pianos with rules governing 
their resale at prices fixed by it from time to time, heldy under the 
circumstances set forth, to constitute an unfair method of competi- 
tion. (The Aeolian Co., 3 F. T. C. 124.) 

9. Between manufacturers and exclusive agents or retail dealers, — 
Two corporations engaged in the manufacture and sale of water 
heaters, and having the exclusive right under certain patents to 
manufacture and sell such products under the terms of an exclusive 
licensed agreement between them, sold their products under con- 
tracts, agreements, or understandings whereby the purchaser agreed 
to adhere to and maintain retail prices fixed and determined by the 
manufacturers, held that a scheme of price maintenance, substanti- 
ally as described, constituted an unfair method of competition. 
(Ruud Manufacturing Co. and Pittsburgh Water Heater Co., 1 F. T. 
C. 530.) 



FIXING AND MAINTAINING RESALE PRICES 
BY CONTRACTS AND AGREEMENTS RE- 
STRAINS TRADE AND IS UNLAWFUL. 

'^An attempt by the manu&cturer of 
a patented article, by means of a system 
of so-called license contracts, which 
wholesale and retail dealers were re- 
quired to sign, to control the resale price 
of such article after it had sold and re- 
ceived payment for the same, and after 
such article, imder the law as settled by 
prior decisions of the Supreme Court by 
reason of such sales, had been freed from 
the patent monopoly, held an unlawful 
restraint of trade, in violation of Anti- 
Trust Act." (Syllabus.) (Victor Talk- 
ing Machine Co. v, Kemeny, 271 Fed. 
810.) 

''The general rule is well settled that 
a system of contracts between manufac- 
turers, jobbers, and retailers, by which 
the manufacturers attempted to control 
the prices for all sales by all dealers, 
wholesale or retail, whether purchasers 
or subpurchasers, eliminating all com- 
petition and fixing the amount which the 
consumer shall pay, amounts to restraint 
of trade, and is invalid both at common 
law, and, so far as it affects interstate 
commerce, under the Sherman Antitrust 



Act." (United States v. Kellogg Toasted 
Grain Flake Co. et al., 222 Fed. 725.) 

Where a manufacturer of patented ar- 
ticles sold them to customers who are 
other manufacturers and jobbers in sev- 
eral States, under an agreement to observe 
certain resale prices fixed by the vendor, 
it was held that there was a combination 
restraining trade in violation of the 
Sherman Antitrust Act. (United States 
V. A. Schrader's Son (Inc.), 252 U. S. 85.) 

THE POLICY OF FIXING BY A COMBINATION, 
AGREEMENT, OR UNDERSTANDING THE 
PRICE AT WHICH GOODS SHALL BE SOLD 
AT RESALE HAS BEEN CONDEMNED BY 
DECREES ENTERED IN A NUMBER OF 
CASES. 

U. S. V. The National Association of 
Retail Druggists, 115; U. S. v. General 
Electric Co. et al., 267 (consent decree); 
U. S. V. Southern Wholesale Grocers 
Association, 247 (consent decree) (207 
Fed. 434); U. S. v. Aluminum Company 
of America, 341 (consent decree); U. S. v. 
New Departure Company et al., 471 
(consent decree) (204 Fed. 107); U. S. v. 
Keystone Watch Case Company et al. 
329 (consent decree) (218 Fed. 502.)— 
Decrees and Judgments in Federal Anti- 
trust Cases. 
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In charging the jury in the fol- 
lowing CASES, emphasis was placed on 
the principle, that al^reements for the 
purpose of fixing resale prices, whether 
the goods be protected by patent, trade- 
mark or copyright, are contrary to the 
Sherman Antitrust Act: Frey & Sons 
(Inc.) r. Welch Grape Juice Co., p. 865; 
Frey & Sons (Inc.) v. The Cudahy 
Packing Co., p. 876; Lowe Motors Supply 



Co. V. Weed Chain Tire <& Grip Co., 
p. 887. — Federal Antitrust Cases, Vol- 
ume VI. 

CURRENT ARTICLES AND DISCISSIONS. 

Contracts to keep up the price at re- 
sale. — 3 Cornell Law Quarterly 89-99, 
January, 1918. 

Combination with the purpose and 
effect of controlling prices, 79 Central 
Law Journal 127, August 21, 1914. 



II. MAINTENANCE BY SYSTEM OF ESPIONAGE. 

10. Identifying goods in the hands of price cutters by a system of 
TnarJcing. — Adopting, on the part of a corporation engaged in the 
manufacture and sale of a cleansing powder, a system of marking to 
identify each container of its goods, and by its salesman tracing 
dealers selling at less than its fixed resale prices, its salesmen at times 
in the course of such tracing and examining goods in the warehouses 
of retailers and occasionally impersonating retailers, some times with 
their consent, for the purpose of obtaining information, held^ when 
carried out substantially as described, to constitute an unfair method 
of competition. (Cudahy Packing Co., 1 F. T. C. 199.) 

11. Tracing price cutters through reports of customers, — Soliciting 
and obtaining the cooperation of customers in reporting instances 
where its products were being advertised and sold below the resale 
prices fixed by it, on the part of a corporation engaged in the manu- 
facture and sale of woolen and rubber footwear, held to constitute a 
system of price maintenance, which amounts to an unfair method of 
competition. (Mishawaka Woolen Manufacturing Co., 1 F. T. C. 506.) 

12. Securing ihe cooperation of distributors in reporting price cut- 
ters. — The adoption of a system of marking goods on the part of a 
corporation engaged in the manufacture and sale of chewing gum 
and food products, which enabled it to ascertain where goods at cut 
prices had been purchased and to cut off the seller from further pur- 
chases from it by distributors handling its products; securing and 
seeking to secure the cooperation of distributors in maintaining and 
enforcing its system of resale prices, especially by having them report 
to it all distributors who failed to adhere to such resale prices, and 
refusing to sell its products to distributors who failed to adhere to 
its system of resale prices, and to those who sold to others who did 
not maintain such prices, heldy where carried out substantially as 
described, to constitute an unfair method of competition. (Beech- 
nut Packing Co., 1 F. T. C. 516.) 

A SYSTEM OF ESPIONAGE FOR MAINTAIN- names of price cutters and enrolling them 

LTt/o^dTcSSS? '' '''''"' - ^^.0' undesirable purchaser, etc.; 

employing agents or salesmen to report 

A system of merchandising calculated dealers not observing resale prices, etc.; 

to maintain resale prices by reporting utilizing numbers and symbols on cases 
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containing its products as a means of run- 
ning down those not observing resale 
prices, held to constitute unfair methods 
of competition under the Federal Trade 



Commission act. (Federal Trade Com- 
mission V. Beech-Nut Packing Co., 42 
Sup. Ct. 150.) 



lU. MAINTENANCE BY DISCRIMINATION AGAINST PRICE CUTTERS. 

13. Refusing to give most favorable prices to price cutters. — Refusing, 
on the part of a corporation engaged in the manufacture and sale of 
a cleansing powder, to sell at its most favorable prices to those dealers 
who failed to maintain the resale price fixed by it, though it resumed 
selling at such prices where they specifically agreed to maintain its 
resale prices or where it was otherwise given reason to believe that 
such dealers would thereafter conform to this price-maintenance 
plan, and refusing occasionally to sell its product on any terms to 
those who failed to maintain its fixed resale price, heldj when carried 
out substantially as described, to constitute an unfair method of 
competition. (Cudahy Packing Co., 1 F. T. C. 199.) 

14. Same, — ^A corporation engaged in the publication and sale of 
sheet music sold the same to dealers, and by means of a ^' trade price 
list '' and a ^' schedule of discounts to teachers " indicated the minimum 
prices at which such sheet music was to be resold to various classes 
of purchasers, and refused to sell to dealers who resold below the 
specified minimum prices upon as favorable terms as were given to 
dealers wko adhered to such prices, held that a scheme of resale 
prices maintained substantially as described constituted an unfair, 
method of competition. (Clayton F. Simamy Co., 1 F. T. C. 413.) 

15. Refusal to sell to or promptly fill orders of price cutters, — ^Refusal 
to sell, on the part of a corporation engaged in the manufacture and 
sale of furniture, to dealers because of their nonadherence to its 
system of resale price maintenance, and also failure to fill dealers' 
orders promptly, and othenvise discriminating against dealers because 
of their failure to adhere to its system of resale price maintenance, 
heldj when carried out substantially as set forth, to constitute unfair 
methods of Competition. (Gregory Furniture Manufacturing Co.^ 
1 F. T. C. 499.) 

IV. MAINTENANCE BY REFUSAL TO SELL TO PRICE CUTTERS. 

16. By wholesalers and jobbers to retailers. — ^A corporation, organized 
for the purpose of providing a system of fixing and maintaining 
standard resale prices, acting in conjunction with its stockholders and 
other jobbers in enforcing a system of fixing prices at which retail 
dealers purchasing from its stockholders and from other jobbers 
dealing with it should sell its products, induced its stockholders and 
jobbers to refuse to sell merchandise purchased from it to retailers 
not maintaining the resale prices fixed, and refused to sell to jobbers 
who did not observe the resale prices fixed by it, or who sold to retail 
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dealers not maintaining the resale prices so fixed; Tield that a scheme 
of price maintenance substantially as described constituted an unfair 
method of competition. (Mutual Candy Co. (Inc.), 2 F. T. C. 1.) 

17. By manufacturers through "price cutting wholesalers or jobbers. — 
Instructing, on the part of a corporation engaged in the manufacture 
and sale of a cleansing powder, its salesmen engaged in the solicita- 
tion of ^^ turn-over '' orders to refuse the same when purchasers desire 
them filled through a dealer who did not maintain its fixed resale 
price, and to request the purchaser to order through some other 
jobber or wholesaler, held, when carried out substantially as described, 
to constitute an unfair method of competition. (Cudahy Packing 
Co., 1 F. T. C. 199.) 

18. By manufacturers to wholesalers, jobbers, or retailers, — Indi- 
cating, on the part of a manufacturer of razor blades, strops, and 
safety razors selling the same to jobbers, wholesalers, and retailers, 
the resale price at which the same should be resold, and refusing to 
sell to those who resold the same below the indicated prices, held to 
constitute an unfair method of competition. (Auto Strop Safety 
Razor Co., 1 F. T. C. 418.) 

19. By manufacturers to retail dealers, — A corporation, engaged 
in the manufacture and sale of woolen and rubber footwear, dis- 
continued the sale of its product to those who failed, in accordance 
with signed contracts and agreements, to maintain such resale 
prices, and after the discontinuance of the written contracts notified 
customers of the price at which its products must be resold and that 
it would refuse and did refuse to sell to those who persisted in selling 
at less than its fixed resale prices; held that such a system of price 
maintenance substantially as described, constituted an unfair method 
of competition. (Mishawka Woolen Manufacturing Co., 1 F. T. C. 
506.) 

20. By manufacturers to retail dealers or exclusive agents. — Refusal 
to sell to dealers because they failed to adhere to such a system of 
fixed resale prices as had been determined by the manufacturers, 
on the part of two corporations engaged in the manufacture and 
sale of water heaters, and having the exclusive right imder certain 
patents to manufacture and sell such products under the terms of 
an exclusive licensed agreement between them, held, when carried 
out substantially as described, to constitute an unfair method of 
competition. (Ruud Manufacturing Co. and Pittsburgh Water 
Heater Co., 1 F. T. C. 530.) 

to contract to restrict the resale price. 
Goods manufactured under a secret proc- 
ess were afforded similar protection. 
See the following: Bement & Son v. 
National Harrow Co., 186 U. S. 70; Edi- 
son Phonograph Co. v. Pike, 116 Fed. 



HISTORY OF RESALE PRICE FIXING, AND 
MAINTENANCE BY VIRTUE OF THE FAT- 
ENT MONOPOLY, A TRADE SECRET, OR A 
PRIVATE PROCESS OR FORMULA. 

Up until 1906 the courts held that a* 
patent monoply carried with it the power 
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863; Victor Talking Machine Co. v. The 
Fair, 123 Fed. 424; National Phonograph 
Co. V. Schlegel, 128 Fed. 723; Br. Miles 
Medicine Co. v. Jaynee Drug Co. 149 Fed. 
838; Dr. Miles Medicine Co. v. Gold- 
thwaite, 133 Fed. 794; Dr. Miles Medi- 
cine Co. V. Piatt, 142 Fed. 606; Wells & 
Richardson Co. v. Abraham, 146 Fed. 
190, affirmed in 149 Fed. 408. 

"The owner of certain patents granted 
licenses to use and vend the patented 
articles in which the licensees agreed not 
to sell such articles for less than the price 
fixed by the licensor and not to sell to 
anyone who would not sign a similar 
s^eement. The contract contained a 
further condition that a sale in violation 
of its terms would be void, and that any 
vendor or user of such articles thereafter 
should be an infringer of the patents. 
Held that such condition was valid, and 
that the sale and use of the patented arti- 
cles by one who purchased them from a 
licensee with knowledge of the terms of 
the contract, and without signing the 
agreement thereby required, constituted 
an infringement." (Syllabus.) (Edison 
Phonograph Co. v. Pike, 116 Fed. 863.) 

"The manufacturer of an article sold 
as a medicine, and made under a secret 
process or formula of which he is the sole 
owner, may lawfully, by contracts with 
purchasers, impose such conditions as he 
sees fit with respect to the prices at which 
they shall be sold to others or the persons 
to whom they may sell; and such con- 
tracts, like similar contracts with respect 
to articles made under a patent or copy- 
right, are outside the rule of restraint of 
trade, whether at common law or under 
the Federal antitrust statute." (Syl- 
labus.) (Dr. Miles Medical Co. v. Jaynes 
Drug Co. 149 Fed. 838.) 

BEGINNING IN 1907 THE COURTS WITH- 
DREW THE IMMUNITY FROM THE COM- 
MON-LAW RULE AGAINST MONOPOLIES 
AND RESTRAINTS OF TRADE PREVIOUSLY 
GIVEN TRADE SECRETS AND PRIVATE 
PROCESSES OR FORMULAE. 

"A system of contracts between manu- 
facturers and wholesale and retail mer- 
chants by which the maiiufacturers 
attempt to control not merely the prices 
at which its agents may sell its products, 



but the prices for all sales by all dealers 
at wholesale or retail whether purchasers 
or subpurchasers, eliminating all com- 
petition and fixing the amount which the 
consumer shall pay, amounts to restraint 
of trade and is invalid both at common 
law, and, so far as it affects interstate com- 
merce, under the Sherman Anti-Trust 
Act of July 2, 1890; and so held as to the 
contracts involved in this case. 

"Such agreements are not excepted 
from the general rule and rendered valid 
because they relate to proprietary medi- 
cines manufactured under a secret pro- 
cess but not under letters patent; 
* * *." (Syllabus.) (Dr. Miles Medi- 
cal Co. V, Park & Sons Co., 220 U. S. 373.) 

*'The exemption from the common-law 
rule against monopoly and restraint of 
trade, and the provisions of the Federal 
antitrust act of July 2, 1890, * ♦ * 
which has been extended to contracts 
effecting the sale and resale, the use or the 
price of articles made under a patent, or 
productions covered by a copyright, does 
not extend also to articles made under a 
secret process or medicine compounded 
under a private formula." (Syllabus.) 
(John D. Parks & Sons Co. v. Hartman, 
153 Fed. 24.) 

BEGINNING WITH 1918 THE DECISIONS OF 
THE COURTS HELD THAT THE PATENT 
MONOPOLY DOES NOT CONFER THE RIGHT 
TO FIX RESALE PRICES AFTER TITLE TO 
GOODS HAS PASSED. 

See the following: Bauer & Cie. v. 
O'Donnell, 229 U. S. 1; Straus v. Victor 
Talking Machine Co., 243 U. S. 490; Ford 
Motor Co. V, Union, Etc., Co., 244 Fed. 
156; U. S. V. Kellogg, Etc., Co., 222 Fed. 
725; U. S. V, Keystone Watch Case Co., 
218 Fed. 502; Boston Store of Chicago v: 
American Graphophone Co. et al., 246 
U. S. 8; Waltham Watch Co. v. Keene, 
202 Fed. 225, affirmed 209 Fed. 1007; 
Lowe Motor Supplies Co. v. Weed Chain 
Tire Grip Co., Vol. VI, Federal Anti- 
Trust Cases, 887. 

"Rights conferred by patents are in- 
deed very definite and extensive, but 
they do not give any more than other 
rights and universal license against posi- 
tive prohibition. 

"The Sherman law is a limitation of 
rights, rights which may be pushed to 
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evil consequences and therefore re- 
straint. ' ' (Standard Sanitary Co. v. XJ. S. , 
226 U. S. 20, 48.) 

"A patentee may not, by notice, limit 
the price at which future retail sales of the 
patented article may be made, such arti- 
cle being in the hands of a retailer by 
purchase from a jobber who has paid to 
the agent of the patentee the full price 
asked for the article sold." (Syllabus.) 
(Bauer & Cie. v, O'Donnell, 229 U. S. 1.) 

** Where a patent owner delivers pat- 
ented articles to a dealer by a transaction 
which, essentially considered, is a com- 
pleted sale, stipulations in the contract 
that the articles may not be sold at prices 
other or lower than those fixed presently 
from time to time by the patent owner 
are void under the general law, and are 
not within the monopoly conferred, or the 
remedies afforded, by the patent law." 
(Syllabus.) (Boston Store of Chicago v. 
American Graphophone Co. et al., 246 
U. S. 8.) 

"A patent gives the patentee no right 
to dictate price at which patented articles 
sold by him shall be resold by the pur- 
chaser, and so no right to restrain sale at 
less than the price attempted to be fixed 
by the patentee by a third person buying 
from the purchaser from the patentee at 
less than such price, with knowledge of 
the contract between the patentee and 
such purchaser attempting to fix the re- 
sale price." (Syllabus.) (Ford Motor 
Co. V. Union Motor Sale Co. et al., 244 
Fed. 156.) 

Copyrighted articles stand on the same 
footing as other articles with respect to 
resale price fixing. (See Straus v. Ameri- 
can Pub. Assn. 231 U. S. 222, and Bobbs- 
Merrill Co. v. Straus 210 U. S. 339.) 

"A manufacturer of patented articles 
sold them to its customers, who were other 
manufacturers and jobbers in several 
States, under their agreements to observe 
certain resale prices fixed by the vendor, 
held that there was a combination restrain- 
ing trade * * *. Dr. Miles Medical 
Co. V. Park & Sons Co., 220 XJ. S. 373 
followed; U. S. v. Colgate, 250 U. S. 300, 
distinguished." (Syllabus.) (U. S. v. 
A. Schrader's Son (Inc.), 252 U. S. 85.) 



A NUMBEB OF FINAL DECREES HATE 
CONDEMNED THE PRACTICE OF AT- 
TEMPTS MADE TO FIX AND MAINTAIN 
RESALE PRICES. 

United States v. Master Horseshoers 
National Protective Association, 388 (con- 
sent decree); United States v. Krentler- 
Amold Hinge Last Co., 407 (consent de- 
cree) ; United States v. American Thread 
Co., 449 (consent decree); United States 
V. New Departure Manufacturing Co., 471 
(consent decree); United Stages v. Paris 
Medicine Co., 635 (consent decree); 
United States v. Discher et al., 645 (con- 
sent decree); United States v. Kluge et 
al., 631 (consent decree) (204 Fed. 107).— 
Decrees and Judgments in Federal Anti- 
trust Cases. 

ISSUANCE OF RESALE PRICE LISTS CON- 
DEMNED. 

The issuance of resale price lists indi- 
cating the price at which goods are to be 
resold has been condemned by final 
decrees entered in the following cases: 
United States v. Cleveland Stone Cg., 
417; United States v. Kluge et al., 631 
(consent decree). — Decrees and Judg- 
ments in Federal Antitrust Cases. 

ANNOUNCING AND DIRECTING THE ATTEN- 
TION OF WHOLESALERS, JOBBERS, AND 
DEALERS TO PLAN FOR THE MAINTE- 
NANCE OF RESALE PRICES AND REFUSING 
TO DEAL WITH THOSE WHO DO NOT CON- 
FORM TO SUCH PLAN, NOT UNLAWFUL. 

"That a manufacturer indicated a sales 
plan to wholesalers and jobbers, which 
fixed a price below which the wholesalers 
and jobbers were not to sell, and called 
this particular feature of the plan to the 
attention of the wholesalers and jobbers 
on many different occasions, and that the 
great majority of . the wholesalers and 
jobbers expressed no dissent from the plan 
but actually cooperated in carrying it out 
by selling at the prices named, did not 
alone establish an agreement or combina- 
tion to maintain resale prices, forbidden 
by the Sherman Act." (Syllabus.) 
(Frey & Son v. Cudahy Packing Co., vol. 
41, Supreme Court Reporter 451; aflfirm- 
ing 261 Fed. 65.) 

Manufacturer can even send out circu- 
lars urging dealers not to sell to another 
dealer cut off by the manufacturer for 
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refusing to maintain resale prices. ( Great 
Atlantic & Pacific Tea Co. r. Cream of 
Wheat Co., 224 Fed. 566. 575.) 

** In the absence of any intent to create 
or maintain a monopoly, the Sherman Act 
does not prevent a manufacturer engaged 
in a private business from announcing in 
advance prices at which his goods may be 
resold and refusing to deal with whole- 
salers and retailers who did not conform 
to such prices." (Syllabus.) (United 
States V, Colgate & Co., 250 U. S. 300.) 

(See also Whit well v. Continental To- 
bacco Co. et al., 125 Fed. 454; Baran v. 
Goodyear Tire and Rubber Co., 256 Fed. 
571.) 

AGENT OR VENDEE OF PATENTEE MAY 
BIND HIMSELF TO AN OBSERVANCE OF 
PRICE RESTRICTIONS. 

** An agent or vendee of a patentee may, 
by direct covenant, bind himself to ob- 
servance of price restriction imposed as a 
condition on which exclusive right of sale 
by the patentee is being exercised." 
(Syllabus.) (AmericanJGraphophone Co. 
V, Boston Store 225 Fed. 785.) 



Agreement or conspiracy to main- 
tain RESALE PRICES MAY BE IMPLIED from 

course of dealii^g or other circumstances. 
(Frey & Son v. Cudahy Packing Co., 41 
Sup. Ct. 451.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Right to fix resale prices, 18 Columbia 
Law Review 352, April, 1918; 30 Harvard 
Law Review 298, December, 1917; 33 
Harvard Law Review 969, May, 1920. 

Resale price control, 19 Columbia Law 
Review 149, April, 1919. 

Resale price maintenance as unfair 
competition, 19 Columbia Law Review 
265, June, 1919. 

State and Federal rules as to price re- 
strictions, 27 Yale Law Journal 397, Janu- 
ary, 1918. 

Control of patented and copyrighted 

articles after sale, 26 Yale Law Journal 

270, February, 1917. 

Price maintenance and the Beechnut 
decision, 31 Yale Law Journal 650, April, 

1922. 



SECONDHAND, USED, OR RECONSTRUCTED GOODS. 

[See Advertising falsely and misleadingly.] 

SECRET COMMISSIONS. 

[See Bribery; Subsidizing business.] 

SECRET SUBSIDIARY. 

[See Bogus independent.] 

SELECTION OF CUSTOMERS. 

[See Refusal to sell.] ' 

SELLING BELOW COST. 

[See Advertising falsely and misleadingly; Price discrimination; Subsidizing 

business.] 

SIJMULATION. 

[See also Advertising falsely and misleadingly; Appropriation; Confusion; Mis- 
branding; Passing off; Unfair competition.] 

I. Dress of goods, 1-2. 

II. Firm or corporate name, 3-10. 

III. Imitating competitor's goods, 11-12. 

^ IV. Trade name or mark, 13-18. 
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I. DRESS OF GOODS. 

1. Packing old rope as new, — So simulating, on the part of a corpo- 
ration engaged in the manufacture and sale of rope made from old, 
used, and restranded yarns, certain methods used in packing and 
distributing new rope, so as to give its product the appearance of 
new and unused rope, heldj under the circumstances set forth, to 
constitute an unfair method of competition. (Federal Rope Co. (Inc.) , 
2 F. T. C. 327.) 

2. Copying the general rmke-up of an established periodical. — An 
individual engaged in the printing and sale of a publication, never 
offered to the public generally nor sent through the mails, but pur- 
porting to be a regular mercantile and financial periodical, with the 
purpose of misleading the public as to the true character of such 
publication, closely simulated the appearance of a regular mercantile 
And financial publication by the inclusion of a large number of free 
advertisements of reputable financial concerns, inserted without their 
knowledge, held that such false and misleading conduct constituted 
an unfair method of competition. (W. F. Hanson, doing business 
under the name and style of The Mercantile & Financial Times Pub- 
lishing Co., 2 F. T. C. 381.) 

II. FIRM OR CORPORATE NAME. 

3. Confusing and misleading public by similar firm name, — Know- 
ingly adopting and using, on the part of a firm dealing iii automobile 
supplies, etc., a firm name so similar to one already in use by a com- 
petitor, with the result of confusing customers and the public as to 
the identity of the respective firms, held to constitute an unfair 
method of competition. (Auto Surplus Stock Co., 1 F. T. C. 424.) 

4. Same, — ^After acquiring a substantial number of motion pic- 
tures of a well-known actor, William S. Hart, a concern engaged 
in the production, leasing, sale, and exhibition of motion pictures, 
with a tendency and capacity to mislead the motion-picture theater 
going public, adopted, a trade name of '^W. H. Productions 
Company,'' without the knowledge or consent of said William S. 
Hart, or of the ''William S. Hart Productions (Inc.)," through 
which latter company said Hart marketed his motion pictures ex- 
clusively; held that such simulation and deception constituted an 
unfair method of competition. (Joseph Simmonds, doing business 
under the trade name and style of W. H. Productions Co., 2 F. 
T. C. 11.) 

5. Same. — Where a concern engaged in business as ''The Sweater 
Store'' and displayed such name on its signs and fixtures, and ad- 
vertised in newspapers and other mediums under such name, thereby 
misleading and deceiving the public into believing that its business 
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was one and the same as an older corporation which had built up a 
good will and business in similar goods under the name ''The Sweater 
Shop (Inc.)/' held that such simulation, under the circumstances 
set forth, constituted an unfair method of competition. (Emil 
West, doing business under the name and style of ''The Sweater 
Store,'' 2 F. T. C. 67.) 

6. Same. — A corporation engaged for years in the sale of storage 
batteries for automobile ignition as "Universal Storage Battery 
Co.," and afterwards "The Universal Battery Co.,'' acquired an ex- 
tensive good will in the use of the word " imi versa!" as applied to such 
storage batteries; thereafter two competitors, chiefly representing 
the same interests, adopted the names, respectively, of "Universal 
Battery Service Co." and "Universal Battery Service Co. (Inc.)," 
with the result that the public was misled into believing that their 
batteries were those of the older corporation, held that such simula- 
tion of names constituted an unfair method of competition. (James 
S. Schafer, trading under the name and style of "The Universal 
Battery Service Co." and "Universal Battery Service Co. (Inc.)," 
2 F. T. C. 95.) 

7. Same, — Adoption by a partnership engaged in the business of 
dealing in secondhand tires of the name "Good Wear Tire & Tube 
Co.," with the full knowledge of the fact that the Goodyear Tire & 
Rubber Co. was then and had for a number of years engaged in the 
tire business, with the result of causing confusion on the part of the 
purchasing public, held to constitute an unfair method of competi- 
tion. (Sophie Cohn et al., under the firm name of "Good Wear 
Tire & Tube Co.," 2 F. T. C. 216.) 

8. Same. — A corporation engaged in the manufacture, sale, and 
distribution of knitted fabrics under the name of the Franklin Knit- 
ting Mills, of New York, and as such acquired a reputation for its 
product, and thereafter a competitor adopted the name "Franklin 
Knitting Mills," with the tendency itnd eflFect of misleading and de- 
ceiving the purchasing public, held that such simulation constituted 
an unfair method of competition. (Adolph Braude et al., doing 
business as '^Franklin Knitting Mills," 3 F. T. C. 144.) 

9. Sams. — Where a firm dealing in coffee, with a tendency to mis- 
lead and deceive the public, adopted and used a firm and trade name 
similar to one already in use by a competitor, which name of said 
competitor through years of selling and advertising had acquired a 
well-defined meaning and reputation with the purchasing public, 
held that such simulation of name, under the circumstances set forth, 
constituted an unfair method of competition. (J. Frank Bates, 
doing business under trade name and style of "Malzo Coffee Co.," 2 F. 
r. C. 58.) 



156 Federal trade commission decisions. 

10. Same. — ^A corporation engaged in the manufacture and sale 
of automobile tires and inner tubes as the '' Republic Rubber Co.'' 
sold and advertised the same under the brand name '^Republic/' 
so that they became widely and favorably known as such and it 
acquired a valuable good will in the tires and tubes and in the brand 
name; thereafter a competitor adopted the name '^The Great 
Republic Tire & Rubber Manufacturing Co./' using the same in the 
stock subscription blanks and certificates, pamphlets, etc., and on 
its tires, inner tubes, and other products, and advertised the same 
extensively and branded its tires, inner tubes, and other products as 
"Great Republic,'' using said brand in addition to its corporate name 
on all its products and in its business generally, thereby deceiving and 
misleading the purchasing public to a substantial extent and causing 
it embarrassment and confusion respecting the identity of the two 
concerns and their respective products, Tield that such simulation, 
under the circumstances set forth, constituted an unfair method of 
competition. (The Great Republic Tire & Rubber Manufacturing 
Co., 3 F. T. C. 6.) 

III. IMITATING COMPETITOR'S GOODS. 

11. Simulating name of genuine article for imitation goods, — ^Appli- 
cation by a manufacturer of a floss or thread containing no genuine 
silk of the word ^^Cilk" to the same and use thereof in labeling, ad- 
vertising, and selling it, with the result that purchasers were misled 
into believing that such goods were composed entirely of silk, and com- 
petitors making genuine silk goods were injured, although no inten- 
tion of the manufacturer to cause deception was shown, held under the 
circumstances set forth to constitute an unfair method of competi- 
tion. (Circle Cilk Co. (Clarence N. Yagle et al.), 1 F. T. C. 13.) 

i2. Using name of genuine article on simulation goods. — ^A corpora- 
tion engaged in the manufacture and sale of a floor covering composed 
of a felt paper base impregnate with asphaltum, painted on both 
sides and on the top surface with decorative designs, included in its 
corporate name the word ^^ linoleum," called its product ^ linoleum," 
held out and advertised the same as linoleum, and sold the same in 
competition with genuine linoleum, such simulation of business and 
use of the word ^^ linoleum" beiug intended to mislead and deceive 
piwchasers, held that such simulation under the circumstances con- 
stituted as unfair method of competition. (Ringwalt Linoleum 
Works (Inc.), 1 F. T. C. 436.) 

IV. TRADE NAME OR MARK. 

13. Using competitor's simulated trade name on similar goods. — ^A 
manufacturer for 24 years made and sold a salve under the trade 
name of ''Mentholatum," which trade name had acquired a well- 
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defined meaning and reputation with the purchasing public, and put 
such preparation up in paper cartons with said trade name promi- 
nently displayed thereon. Subsequently, a competing manufacturer 
with knowledge of these facts began to make and sell a similar prepa- 
ration under the trade name of "Menthoianum^^ and displa,yed the 
same on such cartons and advertised such preparation for similar uses, 
which simulation was calculated to and did deceive and mislead the 
purchasing public and caused them to believe that the latter manufac- 
turer's preparation was one and the same as the original, held that 
such simulation of trade name and dress of goods constituted an un- 
fair method of competition. (Block & Co., 1 F. T. C. 154.) 

14. Same.- — A corporation engaged in the manufacture and sale of 
underwear, shirts, and other wearing apparel, in competition with 
manufacturers of underwear composed wholly of wool and by them 
branded and labeled as such, applied the label and brand ''Men's Fine 
Jaeger Drawers" to certain of its underwear and so advertised and 
sold the same to the purchasing public, notwithstanding the fact that 
''Dr. Jaeger's Health Underwear" was then a well-known brand of 
underwear already identified in the public mind with a particular 
manufacturer, thereby misleading the purchasing public into believing 
that the product was the genuine "Dr. Jaeger's Health Underwear," 
Jield that such branding, labeling, and simulation constituted unfair 
methods of competition. (Himes Underwear Co., 2 F. T. C. 307.) 

15. Same, — ^A corporation having offices in many of the more im- 
portant cities had long engaged in the biennial publication of the well- 
known reference book Who's Who (Who's Who in America) , the gen- 
'Cral appearance of which was uniformly the same; thereafter a 
competitor, with the intent and effect of misleading the public into 
•confusing it with said corporation and thereby securing desired data 
and subscriptions, adopted the same general appearance and price for 
its publications. Who's Who in the Northwest, Who's Who and Why 
(in preparation) , Who's Who and Why in the United States, thereby 
deceiving many into purchasing its publications for those of aforesaid 
•corporation, held that such simulation and practices, under the cir- 
-cumstances set forth, constituted an unfair method of competition. 
(Federal Press (Inc.), and C. W. Parker, 3 F. T. C. 345.) 

16. Same.— Confusing, misleading, and deceiving the purchasing 
public, by a corporation engaged in the sale and distribution of coffees, 
by selling a mixture of '^Santos" and ^^ Columbian" coffees under the 
name or brand of '^M. and J." in competition with genuine Mocha and 
Java coffees without so qualifying such trade name or brand as to 
show that the coffee sold was not composed of Mocha and Java coffee, 
JieJd, under the circumstances, to constitute an unfair method of 
<*ompetition. (E. E. Gray Co., 1 F. T. C. 221.) 
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17. Same. — ^A firm styling itself ^'Mazo Bros.^' sold and distributed 
certain brands of coffee as '^Mazo Coffee/' which trade name through 
years of sale and advertising had acquired a well-defined meaning 
and reputation with the purchasing public and had become known 
as the product of said firm; thereafter a competitor adopted and 
used the name ^'Malzo Coffee Co.'' and displayed the word "Maizo" 
on wagons, packages, and . advertising and printed matter, with a 
tendency thereby to mislead and deceive the public into believing 
that the coffee of the new company was one and the same as that 
of the older concern, lield that such deceptive practice, under the 
circumstances set forth, constituted an unfair method of competition. 
(Malzo Coffee Co., 2 F. T. C. 58.) 

18. Same, — ^A corporation engaged in the manufacture and sale of 
lightning rods, etc., under its patents, brands, trade-marks, and trade 
names of ^^ Franklin," ^'Franklin Lightning Rods," etc., and on its 
stationery and advertising used therewith a picture of Benjamin 
Franklin; thereafter a competitor whose acknowledged products 
were made and sold under its well-known name, brand, and trade- 
marks, secretly organized and operated two other companies with 
fictitious and nonexistent offices and manufacturing plants, and held 
these companies out as independent manufacturers and competitors^ 
adopting for one of these companies the name of ^^ Franklin Lightning 
Rod Co." used therewith and on its stationery and advertising a 
picture of Benjamin Franklin, selling under the name of ''Franklin 
Lightning Rods" its products, similar to its competitors, thus passing 
off its goods for its competitor's, held that the deception and confusion 
of the public by such practices constituted an unfair method of com- 
petition. (St. Louis Lightning Rod Co., Monarch Lightning Rod Co.^ 
and Franklin Lightnmg Rod Co., 3 F. T. C. 327.) 



IMITATION OB SIMULATION OF DBES8 OF 
COMPETITORS* GOODS. 



distinctive yellow package bearing the 
words "Gold Dust" and "Washing 
(a) Container or package. I Powder," together with the maker's name 

(o) Label and wrapper. | and numerous indicia directions upon the 

(c) General make-up. various panels. Later defendant manu- 

(a) Container or Package. | factured a yellow washing powder styled 

Plaintiff used on the bottles in which it | "Buffalo Powder," put up in same size 

packages as complainant's and using y el- 



sold its goods a bright metallic cap of tin, 
extending down over half of the rim and 
mouth of the bottle and having six pcr- 



low wrapper, but making numerous 
changes in the markings. Held that there 



forations. It was held that the defendant was a simulation of complainant's package 

should be restrained from using for the \ which entitled complainant to an injunc- 

same line of goods a similar cap on bottles i tion restraining the sale of that particular 

of the same shape and appearance as i formof package, "or any other form which 

those of plaintiff. (Sawyer Crystal Blue ' should by reason of the collocation of size, 

Co. V. Hubbard, 32 Fed. 388.) , shape, coloring, lettering, spacing, and 

Complainant manufactured a soap ' ornamentation present a general appear- 

powder of a yellow color and devised a i ance as closely resembling complainant's 
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package as the one complained of." (N. 
K. Fairbank Co. v. R. W. Bell Manufac- 
turing Co. 77 Fed. 869.) 

It was held in this case that the com- 
plainant was entitled to an injunction re- 
straining defendant from using boxes or 
containers which might be of sufficient 
similarity to mislead the ordinary pur- 
chaser, and it was further stated in the 
opinion that a manufacturer of goods may 
obtain a monopoly in the right to use a 
distinctive dress for boxes and cartons con- 
taining the goods which have become 
known to the public by advertising as 
characterizing the manufacturer's prod- 
uct, which monopoly will be protected 
against unfair competition. (H. E. Win- 
terton Gum Co. v. Autosales Gimi & 
Chocolate Co., 211 Fed. 612.) 

A defendant was enjoined in spite of 
the differentiation in the marks on his 
bottles, labels, and caps where he had 
changed his bottle to a shape very simi- 
lar to that used by the complainant, the 
color and taste of his beverage being also 
similar. (Moxie Co., v. Daoust., 206 
Fed. 434.) 

Where the plaintiff devised and used 
bottles of a peculiar shape in which it 
marketed its goods and caused such 
goods to be identified through extensive 
advertising by the peculiarity of the 
bottle, it was held that the use by the 
defendants of a bottle of precisely simi- 
lar shape and appearance as that used by 
the plaintiff constituted unfair compe- 
tition and should be restrained. (Cook & 
Bumheimer Co. v. Ross et al., 73 Fed. 
203.) 

Other cases in line with the above 
where there was undue imitation of 
bottles, including labels, etc., are as 
follows: Charles E. Hires v. Consumers 
Co., 100 Fed. 809; Bauer Co. v. Order of 
Carthusian Monks, 120 Fed. 78; Kron- 
thal Waters (Ltd.) v. Becker, 137 Fed. 
649, Edward & John Burke (Ltd.) v. 
Bishop, 175 Fed. 167: National Water Co. 
V. Hertz, 177 Fed. 607; Schlitz Brewing 
Co. V. Houston Ice Co., 250 U. S. 28. 

(b) Label and Wrapper. 

Defendant's label for tobacco packages 
resembled complainant's in the colors 



used and in certain devices of a shield or 
banner and an ellipse with a circle, and 
otherwise, so that in spite of variations 
there was a general resemblance. There 
was no similarity in the names applied by 
the representative manufacturers to their 
tobacco; however, an injunction was* 
issued. (Wellman & Dwire Tobacco Co. 
V. Ware Tobacco Works, 46 Fed. 289.) 

(See also Reynolds Tobacco Co. v. 
Allen Bros. Tobacco Co., 151 Fed. 819.) 

"Plaintiff has established, by a long^ 
course of successful deaUng, a high rep- 
utation and extensive market for thread 
manufactured and sold by it, as "Clark's 
Thread," and was put up on spools each 
bearing a round label, with the name 
"Clark's" in the upper part of the circle, 
the words "Spool Cotton" in the lower 
part, and the letters, "O. N. T.,'* sepa- 
rated by periods, horizontally across the 
middle. Defendant, immediately after 
its incorporation, began the maunfacture 
of thread, which it put up on spools with a. 
label in all respects like plaintiff's except 
that it bore the letters "N-R-W," sepa- 
rated by hyphens, in place of the letters 
on plaintiff's labels; held that defend- 
ant's label was calculated to create con- 
fusion and misunderstanding and that 
plaintiff was entitled to an injunction 
restraining the defendant from using the 
word "Clark" or "Clark's" in connection 
with thread manufactured by the Wil- 
liam Clark Co. (Syllabus.) (Clark Thread 
Co. u. Armitage, 67 Fed. 896; affirmed in 
74 Fed. 936.) 

"Where one person has so dressed his 
goods as to deceive the public and put 
them upon the market, causing the public 
to buy them in the belief that they are 
the goods of another to the injury of the 
other and of the public, an action will lie 
for deceit; and to save a multiplicity of 
suits and prevent irreparable injury, 
equity will restrain such action as unfair 
and fraudulent competition. (Syllabus.) 
(Pillsbury- Washburn Flour Mills Co. 
(Ltd.), et al., v. Eagle, 86 Fed. 608.) 

Defendant was held guilty of unfair 
competition where he gave to his goods & 
name similar to that used by complainant 
and placed on its wrappers a picture of a 
bust and autograph signature similar to 
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those by which complainant's goods had 
long been known. '{C. F. Simmons 
Medicine Co. et al. v. Simmons, 81 Fed. 
163.) 

Defendant and its predecessor had long 
used on their granite ware a lozenge- 
shaped label printed in black ink on 
crushed blue paper. The complainant 
subsequently began to manufacture simi- 
lar ware using a rectangular label printed 
in dark blue ink on light blue paper with 
a trade device on the upper half. Later 
the defendant changed its label for one 
fiimilar to complainant's placing on the 
upper half its lozenge-shaped trade-mark. 
No reason for the change was shown and 
•defendant was held guilty of unfair com- 
petition. (Lalance & Grosjean Manu- 
facturing Co. V. National Enamiline 
Stamping Co. 109 Fed. 317). 

Where the salient feature of the labels 
on complainant's jar of nu^age cream 
was the figure of a woman's head, com- 
plainant's trade-mark, it was held that 
defendant's label, also bearing a woman's 
head quite similar in general appearance 
:and effect, was calculated to deceive. 
(Schwann v. Miele, 203 Fed. 176.) 

See also: Tanqueray Gordon & Co. v. 
Gordon D. & D. Co., 213 Fed. 510; Law- 
Tence et al. v. P. E. Sharpless Co., 
203 Fed. 762, affirmed in 208 Fed. 886 
(see also 213 Fed. 424); American Pin Co. 
V. Berg Bros., 188 Fed. 683). ' 

There was no unfair competition when 
a somewhat similar package was used. 
(Smith-Kline & French Co. t>. American 
Drug Syndicate, 273 Fed. 84.) 

(c) General Make-up. 

Complainant used a trade-mark con- 
sisting of the word *'Moxie" with label 
bearing a certain design, together with 
other descriptive words. He sold a 
beverage known as "Moxie Nerve Food," 
put up in a champagne bottle with a light 
brown wrapper. Defendant afterward 
began to sell a similar beverage put up 
in a champagne bottle with the label and 
wrapper sufficiently resembling com- 
plainant's to deceive the unwary pur- 
chaser. Defendant was enjoined from 
continuing this practice. (Moxie Nerve 
Pood Co. V. Baumbach, 32 Fed. 205.) 



"Johnson's Anodyne Liniment" had 
long been sold by plaintiff and his prede- 
cessors. It was put up in bottles with 
blue wrappers and labels bearing a fac- 
simile of the name "A. Johnson." De- 
fendant put on the market an article with 
identically the same name in bottle of the 
same size with blue wrapper and label of 
similar appearance, though differing 
slightly in color with a facsimile of the 
name "F. E. Johnson." An injunction 
was granted against the defendant. (Jen- 
nings V. Johnson, 37 Fed. 364.) 

Defendants made and sold in bottles of 
peculiar shape *'Hostetter's Stomach 
Bitters. ' ' The label bore a representation 
of St. George and a dragon, a black shield, 
the words **Hostetter's Celebrated Stom- 
ach Bitters" and some additional matter. 
Defendants put on the market an article 
in bottles of the same color and peculiar 
shape, marked with the words "Theller's 
Celebrated Stomach Bitters," with a 
black shield resembling that of complain- 
ant's and the monogram of the letters 
'*A. T." in the place of ''St. George" and 
the dragon. There were other resem- 
blances as well as points of difference 
between the labels ; however, the de- 
fendant was held to be guilty of unfair 
competition. (Myers v. Theller, 38 Fed. 
607.) 

Complainant was the successor of a 
famous Parisian manufacturer of toilet 
articles and continued the business under 
the old trade names "Ed Pinaud" and 
"Parfumerie, Ed Pinaud." Defendant, 
who had been employed by complainant, 
began to sell similar goods, which al- 
though made in the United States bore 
labels in French and were put up so as to 
give the impression that they were French 
goods. There was blown into the defend- 
ant's glass a design resembling that in 
complainant's bottles. An injunction 
was granted against the defendant. 
(Klotz V. Hecht, 73 Fed. 822.) 

Where there was a clear and deliberate 
imitation of the peculiar and unusual 
shape and color of labels and style of box 
adopted by the complainant, as well as 
the name applied to the goods, it was held 
that there should be granted an injunc- 
tion against the form of the tablet and 
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shape of box, as well as against the use 
of infringing names. (Sterling Remedy 
Go. V. Spennine Medical Co., 112 Fed. 
1000.) 

Gomi^ainant sold be^ called '^Bainier 
Beer" with a label of peculiar coIot and 
design. Defendant sold ^^Rhinegold 
Beer" in bottles of the same color and 
shape and with a label of the same size, 
the same peculiar coloring and similar in 
arrangement and in most of its features, 
« the difference being mainly in the words 
and the landscape views. This was held 
to be unfair. (Kostering v. Seattle Brew- 
ing & Malting Ck>., 116 Fed. 620.) 

Complainant and its predecessor had 
long manufactured a soap under the trade 
name and trade-mark ^^Sapolio" and had 
put it up in a peculiar style of package. 
Defendant, who had been agent, after the 
termination of his agency, began to sell 
soap in the same size and shape as 
complainant's and marked with letters 
"W. C. Company's Sapho." The 
complainant's goods were marked '^E. 
Morgan's Sons, N. Y. Sapolio." There 
was considerable resemblance as to color 
and general appearance between the 
defendant's wrapper and label and that 
of the complainant. It was held that 
the defendant was guilty of unfair compe- 
tition. (Enoeh Morgan's Sons Co. v. 
Whittiei^Cobum C#., 118 Fed. 667.) 

Complainants were the American 
branch of a German firm that had long 
made and sold chicory as a substitute for 
coffee. Their product put up in red bags 
of cylindrical shape was somewhat pop- 
ular in the vicinity of Milwaukee. 
Defendant's company later organized 
and sold a similar product put up in 
packages of similar shape and color, with 
the labels of similar design bearing the 
name "Frank Chicory Co." It after- 
wards dropped the name "Frank." 
Defendants held guilty of unfair competi- 
tion. (Franc v. Prank Chicory Co., 96 
Fed. 818.) 

"Complainants established the 
manufacture of a peculiar style of men's 
drawers, having a strip of elastic knitted 
material inserted at the seams. The body 
of the garment was white, and the seam 

105756—22 11 



strips made of Egyptian yam, the natural 
color of whidi is yellow or buff, and which 
was selected deliberately and because of 
its distinctiye color. Complainants also 
adopted the- name 'Scriven's Elastic 
Seam,- and the arbitrary number '50^/ 
which were stamped upon each garment. 
Thirteen years or more later, and after 
complainants* garment had become well 
known by reaaon of sudi distinctive f eat^ 
ures, and had acquired. a hi|^ reputation 
and large sale on its merits, defendants 
began the manufacture and sale of an 
infeiior and cheaper garment, but having 
the same general appearance. They were 
stamx)ed with the words 'Standard 
Stretchy S^am' and the same numeral, 
'50/ in a style imitating that of complain- 
ants. ,When complainants changed the 
form of their stamp, defendants changed 
theirs to correspond. They also ad- 
vertised their goods as 'Elastic Seam 
Drawers.' In some cases defendants 
also used a cheaper domestic yam in mak- 
ing the seam strips, dyed to imitate the 
Egyptian yam used by complainants. 
Held that, aside from any question of 
trade-mark or of defendants' right to 
make and sell their goods without resort- 
ing to deception, such facts showed a 
deliberate intention to deceive pur- 
chasers by palming off their goods as 
those of complainants, which constituted 
unfair competition, and entitled com-^ 
plainants to an injimction; it being far- 
ther shown that purchasers were in fact 
deceived, and that defendants' goods were 
largely advertised and sold by dealers as 
'Scriven's'." (Syllabus.) (Scriven et al. 
V. North et al., 134 Fed. 366.) 

(See also William Wrigley, Jr., & Co. v. 
L. P. Larson, Jr., Co., Id5 Fed. 669; 
Mellwood Distillery Co. i?. Harper, 167 
Fed. 389; Mason Au and Magenheimer 
Confectionery Mfg. Co. v. Chaumas et al., 
276 Fed. 367.) 

BECEPTION OF PURCHASER BY IMITATION 
OR SIMULATION OF COMPETITORS' TRA1>B 
MARK OR TRADE NAME. 

Where complainant's bottles of bluing, 
or blue label containing in several com- 
partments inscriptions of silver bronze 
letters, one of which was the name of the 
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atrticle ''Sawy^'s Crystal Blue & Safety 
Box/' and defendant on the (jaidesr of par- 
ties for whom he made bluing, used a 
label of the same size, color, and typei 
divided into compartments ccxresponding 
to those on complainant's label, one of 
which contained the name of the article, 
''Sawin's Soluble Blue <& Pepper Box,'' 
it was held that complainant was entitled 
to an injunction against the use of this 
label. (QekWyer v. Kellogg, 7 Fed. 720.) 

The words "Coral Baking Powder" 
have been held to be in themselves no 
infringement (d ** Royal Baking Powder," 
yet their use in connection with labels 
bearing a general resemblance to those 
of the Royal Co. in colon, etc., was 
enjoined. (Royal BaJdng Powder Co. v. 
Davis, 26 Fed. 293.) 

(See also New Home Sewing Machine 
Co. V, Bloomingdale et al., 59 Fed. 284; 
Lever Bros. (Ltd.) v. Pasfield, 88 Fed. 
484; Gannert v, Rupert, 127 Fed. 962.) 

Complainant's goods had long been 
put on the market in distinctive pack^ 
ages with distinctive marks bjoaring the 
words *'Baker," "W. Baker," or "W. 
Baker & Company." Defendant put 
on the market similar goods in pack- 
ages with marks and labels closely 
resembling those of complainant and 
bearing the words "W. H. Baker & Com- 
pany," etc. It was held that the defend- 
ant was guilty of un&dr competition cal- 
culated to deceive the public to com- 
plainant's injiuy and should be enjoined. 
(Walter Baker & Co. (Ltd.) v. Baker, 
77 Fed. 185.) 

. Where a company had long made and 
sold a well-known toilet soap called 
''Cashmere Bouquet," and generally 
designated in the trade as ''Cashmere 
Soap," and later another put on the 
market a soap stamped "Cashmere" and 
designated upon the boxes "Violets of 
Cashmere," the latter was held to be 
guilty of unfair competition. (Colgate v. 
Adams, 88 Fed. 899.) 

Complainant had manufactured and 
sold soap under the name of "Old Coun- 
try Soap." Defendant commenced the 
manufacture and sale of a soap under the 
name of "Our Country Soap." Defend- 
ant's soap was dissimilar from complain- 



ant's in liie boxes, coloring, and labeling 
of its wrappers, as well as the shape of 
the bars; it was held, that the mere simi- 
larity of name, in view of the other facts, 
was not sufficient to constitute unfair 
competition, it not appearing to be such 
as to deceive a buyer of ordinary intelli- 
gence and observation. (Allen B. 
Wiisley Co. v. Iowa Soap Co. et al., 104 
Fed. 548.) 

Where complainant advertised and 
built up an extensive trade in a sweet • 
wine known as "Virginia Dare," Jieldy 
that the defendant's sale of a similar wine 
under the name " Virginia Belle " was 
un&ir and that, in the absence of other 
considerationB, defendant should be 
enjoined from selling its wine under the 
name of Virginia." (Syllabus.) (Garrett 
& Co. (Inc.) 1^. Sweet Valley Wine Co., 
251 Fed. 371.) 

Where it was shown that the term 
"Scandinavia" applied to belting was 
understood to mean plaintiff's product, 
in which it had built up a large business, 
and that defendant, in response to 
requests for such belting, had put out a 
product similar in appearance and 
designated as "Scandinavian Belting," 
complainant was, entitied to an injunc-^ 
tion to restrain un&ir competition." 
(Syllabus.) (Scandanavia Belting Co. v. 
Asbestos & Rubber Wks., 257 Fed. 937.) 

" Though anyone, if he can, may 
manu&ctiure a beverage similar to an 
unpatented beverage sold under a trade 
name, and claim that it is not only as 
good as that sold under the trade name 
but in huit is the same thing, he can not, 
in so doing, use the trade-mark to the 
damage of its owner." 

" Where plaintiff's beverage had been 
on sale under its trade name, "Coca- 
Cola," restored as a trade-mark, long 
before defendant b^an business, and its 
business had grown to great |)roportions, 
defendant, by adopting the name "Taka- 
Kola," uniting the words by a hyphen 
and displaying them in script, as did 
plaintiff, and using a color scheme on the 
crown corks of its bottles making them 
indistinguishable at a distance of a few 
feet, was guilty of unfair competition and 
infringement of plaintiff's trade-mark^ 
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especially where the aimilarity of names 
had suggested to unscrupulous retailers 
the mixing of the two products and the 
sale of the mixed product as Coca-Cola." 
(Syllabus. ) (Coca-Cola Co. v. Old Domin- 
ion Beverage Corporation, 271 Fed. 600*) 

That the* subsequent use by one con- 
cern in its name of a word used by another 
concern in Its name, which use is calcu- 
lated to le&d the public to believe its 
goods are the goods of the concern first 
using the word, may be enjoined is well 
settled. (Selchow v. Chaffee & Selchow 
Manufacturing Co., 132 Fed. 996; Willys- 
Overland Co. V. Akron Overland Tire Co., 
268 Fed. 151, affirmed in 273 Fed. 674.) 

"Where an expression used by a manu- 
facturer in connection with his goods, 
although descriptive only, acquires a 
secondary signification, indicating that 
particular manufacturer's goods, other 
manufacturers will be restrained from 
using such terms in such a manner as to 
p€Um off their goods as those of the orig- 
inal appropriator, though he had no trade- 
mark therein." (Syllabus.) (Rubber 
Celluloid Harness Trinmiing Co. v. F. W. 
Devoe and C. F. Reynolds, 233 Fed. 150.) 

(See also Standard Varnish Works v. 
Fisher, Thorsen & Co., 153 Fed. 928.) 

Where one has used a trade name or 
trade-mark so that the purchasing public 
comes to designate its goods by such mark 
or name, another simulating or imitating 
such name or mark on similar goods so as 
to deceive the public is guilty of unfair 
competition and will be enjoined. (An- 
heuser-Busch Brewing Assn. v. Clarke, 
26 Fed. 410; Ohio Baking Co. v. Nat'l 
Biscuit Co., 127 Fed. 116; Bates Mfg. Co. 
V. Bates Numbering Mach. Co., 172 Fed. 
892, affirmed in Bates Mfg. Co. r. Bates 
Mfg. Co. 178 Fed. 681; Florence Mfg. 
Co. V. J. C. Dowd & Co., 178 Fed. 73; 
British- American Tobacco Co. (Ltd.) v. 
British- American Cigar Stores Co., 211 
Fed. 931; Hiram Walker & Sons v. Grub- 
man, 224 Fed. 725; United I^ce & Braid 
Mfg. Co. V. Barthels Mfg. Co., 221 Fed. 
456; Cape well Horse Nail Co. v. Mooney, 
172 Fed. 826; Aunt Jemima Mills Co. %\ 
Blair MiUing Co., 270 Fed. 1021; Impe- 
rial Cotto Sales Co. v. N. K. Fairbanks 
Co., 270 Fed. 686; National Pictures 



Theatre v. Foundation Film Corp., 226 
Fed. 208; Photoplay Pub. Co. v. LaVeme 
Pub. Co., 269 Fed. 730; Vogue Go. v. 
Brentano's et al., 261 Fed. 420.) 

(See also Celluloid Mfg. Co. v, Cellonite 
Mfg. Co., 32 Fed. 94; Holeproof Hosiery 
Co. V. Fitts et al., 167 Fed. 378; Quaker 
City Chocolate Co. v. Keman, 278 Fed* 
592.) 

SIMULATION OR CONFtSION BY USE OF 
SAME FAMILY SURNAME. 

Wliile every man is entitled to use his 
own name in connection with his own 
business, equity will not permit him to 
use it in such a manner as to perpetrate a 
fraud. (Rowley i\ J. F. Rowley Co., 161 
Fed. 94 (see also 171 Fed. 415, and 193 
Fed. 390); Royal Baking Powder Co. v. 
Royal, 122 Fed. 337; William H. Baker 
V. Baker, 115 Fed. 297; International 
Silver Co. v. Rogers Bros. Cutlery Co., 
126 Fed. 1019; Walter Baker & Co. (Ltd.) 
f. Gray et al., 192 Fed. 921; Stix, Baer & 
Fuller Dry Goods Co. r, American Piano 
Co., 211 Fed. 271; Waterman v. Modem 
Pen Co., 235 U. S. 88; Guth Chocolate 
Co. V, Guth, 215 Fed. 750, affirmed in 224 
Fed. 932.) 

In 1898 complainant acquired the 
property and business of Rogers Bros, and 
successors, manufacturers of silver-plated 
ware, together with trade-marks "Rogers 
Bros.," "1847 Rogers Bros.," etc. In 
1900 the defendant corporation was or- 
ganized under the name of Simeon L. and 
George H. Rogers Co., and commenced 
the manufacture and sale of silver-plated 
ware stamped with the name "Rogers" in 
different forms, and advertised on its 
labels and wrappers that they were "the 
only real Rogers Bros. ' ' and that the goods 
were "real Rogers' goods." Simeon L. 
and George H. Rogers owned only about 
one-eighth of the stock issued and had not 
previously been engaged in the manu- 
facture of silver-plated ware. 

In this case the court held that the 
names "Rogers" and "Rogers Bros." 
constituted the substantial and distinctive 
part of complainant's trade-marks and 
that the action of the defendant concern 
was clearly for the purpo^ of impressing^ 
upon the public the belief that the de- 
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fendant was the manufacturer and suc- 
cessor of the original firm and constituted 
unfair competition against which the 
complainant, as the actual successor to 
such busincjBS, was entitled to a prelim- 
inary injunction. (International Silver 
Co. V. Simeon L. and George H. Rogers 
Co. et al., 110 Fed. 955.) 

(See also International Silver Co. v, Wm. 
G. Rogers Co., 113, Fed. 526, affirmed in 
118 Fed. 133.) 

Sometimes family names acquire not 
only a secondary meaning, but become 
the primary name of an article which 
anyone may use. But even then, no one 
may pass his goods off as those of the 
original maker of the article by the use of 
the name. (Goodyear India Rubber 
Glove Mfg. Co. V. Goodyear Rubber Co., 
128 U. S. 598; Liebig's Extract of Meat Co. 
(Ltd.) V. Walker, 115 Fed. 822; Liebig's 
Extract of Meat Co. (Ltd.) v. Libby, 
McNeill & Libby, 103 Fed. 87; Hostetter 
V. Fries, 17 Fed. 620; Brown Chemical 
Co. V. Meyer, 139 U. S. 540; Howe Scale 
Co. V. Wyckoff, Seamans & Benedict, 
198 U. S. 118.) 

The use op similar corporate names, 
where the result not only causes confu- 
sion, but amounts to deception of the 
purchasing public, will be enjoined as 
constituting unfair competition. (Bates 
Numbering Machine Co. v. Bates Mfg. 
Co., 178 Fed. 681; Herring-Hall-Marvin 
Safe Co. V. Hall Safe Co. 208 U. S. 554; 
Garrett et al. i;. T. H. Garrett & Co., 78 
Fed. 472.) 

IMITATING GOODS OB PRODUCT OF A COX- 

PETITOB. 

Where a manufacturer bronzed the 
heads of his nails to distinguish them 
from others it was held that he was en- 
titled to restrain others from bronzing 
theirs in the same manner. The court 
said: ''Whether this is in iteslf a good 
trade-mark or not, it is the style of. goods 
adopted by the complainant which the 
defendants have imitated for the purpose 
of deceiving, and have deceived the pub- 
lic thereby, and induced them to buy 
their goods as the goods of complainants, 
this is fraud.'' (Putnam Nail Co. v. 
Bennett, 43 Fed. 800.) 



(See also Lawrence ManufcKituring Co. 
V. Tennessee Manufacturing Co., 138 
U. S. 637.) 

The defendant changed entirely the 
style and appearance of the box files for 
letters and papers which it had been sell- 
ing and closely imitated in many details 
of construction, form, color, markings, 
etc., including cM*taiB words and em- 
blems, the box files long sold by com- 
plainant. It was held to be unlawful for 
defendant thus to copy the ensemble of 
these files with purpose and effect of mis- 
leading the public, although each feature 
of the files separately was open to public 
use.' (Globe- Wernicke Co. v. Brown & 
Besley, 121 Fed. 90.) 

(See also Victor Talking Machine Co. v. 
Armstrong, 132 Fed. 711 ; Enterprise Mfg. 
Co. V. Landers, Frary A Clark, 131 Fed. 
240.) 

Complainant made a hose supporter, 
the distinguishing feature of which was a 
rubber button with a metal rivet used to 
attach the hose to the supporter. The 
use of the rubber button for this purpose 
was protected by patent. Defendant 
manufactured a wooden button colored 
like rubber to be used in the same manner 
and for the same purpose. Hose support- 
ers with wooden buttons had often been 
sold for those with rubber buttons and 
sometimes specifically for complainant's 
supporters, although defendant himself 
did not make or sell the supporters. It 
was held that defendant made the buttons 
for the purpose of aiding unfair trade and 
should be enjoined. (George Frost Co. 
V. E. B. Estes & Sons, 156 Fed. 677.) 

Plaintiff manufactured a padlock which 
defendant closely imitated in form, size, 
coloring, etc., then sold his product at a 
price lower than plaintiff's. This was 
held to be unfair competition, notwith- 
standing the fact that most of the separate 
features of plaintiff's locks were open to 
public use and the differences in the two 
locks were such as dealers generally would 
notice. It was stated in the opinion of 
the court: ** Where two articles are sub- 
mitted, the court can judge correctly as 
to the resemblance and tendency to de- 
ceive.'' (The Yale & Towne Mf^. Co. v. 
Alder, 154 Fed. 37.) 
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(See also Rufihmore v. Manhattan- 
Screw & Stamping Works, 163 Fed. 939.) 

Where one person had long sold mills 
of a particular design and appearance for 
grinding coffee and drugs, and a competi- 
tor put on the market mills representing 
them so closely in size, shape, and detail 
of structure, coloring and ornamentation 
as to be practically undistinguishable ex- 
cept for the names of the makers to be 
found on each, it was held in the decision 
that: "A court of equity will not allow a 
man to palm off his goods as those of an- 
other whether his representations are 
made by word of mouth, or, more subtly 
by simulating the collocation of details of 
appearance by which the consuming 
public has come to recognize the product 
of his competitors. " (Enterprise Manu- 
facturing Co. V. Landers, Frary A Clark, 
131 Fed. 240.) 

"The manufacturer of an electric suc- 
tion cleaner, for domestic use, not pro- 
tected by patent or trade-mark, held not 
entitled to a preliminary injunction to 
restrain as unfair trade the making and 
selling by defendant of a similar article 
at a much smaller price, merely because, 
for practical and economical reasons, the 
materials and forms of the two articles 
were substantially alike, nor because de- 
fendant may have designed to obtain 
some advantage from complainant's ad- 
vertising, where it was not shown that it 
attempted or intended to sell its machine 
as that of complainant, but plainly 
marked it by a plate giving it a different 
name." (Syllabus.) (St. Paul Electric 
Co. et al. V. McCrum-Howell Co., 189 Fed. 
849; Pope v, McCrum-Howell Co., 191 
Fed. 979.) 

''When it appears that a competitor 
has unnecessarily and knowingly imi- 
tated his rival's goods in nonfunctional 
features, a court of equity is justified in 
interfering. ' ' (Rushmore v. Badger Brass 
Co. 198 Fed. 379.) 

The fact that necessity demands the 
use of the various features common to both 
complainant's and defendant's goods will 
not necessarily relieve the defendant from 
unmistakably indicating upon his goods 
and in his advertising the maker of the 



goods. (McDonald & Morrison Manufac- 
turing Co. V. Mueller Mfg. Co., 183 Fed. 
972.) 

Where there wsus strong evidence of 
fraudulent intent on the part of de- 
fendant, and the color was only one of 
various means used by defendant to pass 
off his goods, he was forbidden to copy 
the artificial coloring of plaintiff's bev- 
erage when it was demonstrated that other 
colors could have been used equally well. 
(Coca Cola Co. v. Gay-Ola Co., 200 Fed. 
720.) 

The marking of goods in such a way as 
to resemble those of a competitor and to 
such an extent as to mislead purchasers 
was held sufiicient to entitle a complain- 
ant to a preliminary injunction against 
unfair competition. (Samson Cordage 
Works V. Puritan Cordage Mills, 211 
Fed. 603.) 

The manufacturing and selling or offer- 
ing for sale of goods made to resemble the 
goods of a competitor was condemned in 
a decree entered in the following case: 
United States v. National Caah Register 
Co. (consent decree). — Decrees and Judg- 
ments in Federal Antitrust Cases, 315. 

COPYING OR USING EXPIRED PATENTS 
AND COPYRIGHTS. 

The fact that the frame of a peculiar 
shape was an important feature of a 
patented sewing machine did not upon 
expiration of the patent give to the pat- 
entees any exclusive right to use a frame of 
that shape, on the ground that the manu- 
facturer's goods had come to be known 
and identified by the public by that pecu- 
liar shaped frame, provided the frame of 
that shape served a useful purpose. 
(Wilcox & Gibbs Sewing Machine Co. 
V. The Gibbons Frame, 17 Fed. 623.) 

When the patent expires, a competitor 
may copy the article in every detail with- 
out interference as to the mere copying. 
The law of unfair competition forbids the 
marketing of j|he goods made by others 
l^n the patentee in any manner which 
will pass off their articles as that of those 
who made it imder the patent. 

The public learned to know the " Sing- 
er '' sewing machine from the machine 
made by the patentees; the latter were 
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entitled on the expiration of the patent 
to all of the good will which had been 
created through the merits of that ma- 
chine as made by them, despite the fact 
that the design became public property. 
In other words, there is now a difference 
between a Singer sewing machine, i. e., 
one mside according to *' Singer" patents, 
and the machine made by the company 
which made the machines under the 
patents. (Singer Manufacturing Co. v, 
June Manufacturing Co., 163 U. S. 169.) 

While upon the expiration of a patent 
the name by which the article has come 
to be known is open to general use, this 
can not be claimed as to the form of dress 
such as a wrapper of peculiar design by 
which the article has been known to the 
public. These features have nothing to 
do with the patent rights and are property 
of the patentee. (Centaur Co. v. Killen- 
berger, 87 Fed. 725.) 

See also: Scriven v. North, 134 Fed. 
366; Rice-stix v. Scriven, 165 Fed. 639; 
Sternberg Manufacturing Co. v. Miller & 
Co., 161 Fed. 318; Prest-0-Lite Co. v. 
Davis, 215 Fed. 349; Jenkins Bros. v. 
Kelly & Jones Co., 212 Fed. 328; Yale & 
Towne Mfg. Co. v. Worcester Mfg. Co., 
205 Fed. 952; Lennox (Inc). v. Jones Mc- 
Duffee, 271 Fed. 511. 

The Webster's Dictionary Utigation has 
occupied the attention of the bench and 
bar for years on this point. See the fol- 
lowing cases: Merriam v. Famous Shoe & 
Clothing Co., 47 Fed. 411; Merriam v. 
Texas Sifting Publishing Co., 49 Fed. 
944; Ogilvie v. Merriam, 145 Fed. 858; 
Merriam v. Ogilvie, 159 Fed. 638; Merriam 
V. Saalfield, 190 Fed. 927,- Merriam v. 
Saalfield, 198 Fed. 369, affirmed in 241 
U. S. 22; Merriam v. Ogilvie, 170 Fed. 
167; Merriam v. Syndicate Pub. Co., 207 
Fed. 515; Merriam v. Syndicate Pub. Co., 
237 U. S. 618; Saalfield r. Merriam, 238 
Fed. 1-7. 

TECHNICAL RIGHT TO PArAcULAB DRESS 
OF GOODS NOT NECESSARY ON PART OF 
PRIOR USER. 

Where the complainants were the first 
to adopt and use as a mark for their pro- 
duct tin tags variously colored with the 
name of their brand and their own name 



stamped thereon and fastened upon the 
outside of their goods, although their 
patent therefor was declared void after 
surrender and reissue, yet they had the 
right to the device as a trade-mark, the 
public having come to know their goods 
by the tags of peculiar color, shape and 
size. 

In its opinion the court said: ''The 
defendant has the right to use tin tags, 
but they must be of such size, shape, and 
color as will not mislead the public." 
(Lorillard et al. v. Wight, 15 Fed. 383.) 

''Where the question is sunply one of 
unfair competition it i^ not essential that 
there should be any e^^clusive or pro- 
prietary right in the words or labels used, 
as, irrespective of any question of trade- 
marks, rival manufacturers have no right, 
by imitative devices, to beguile the pub- 
lic into buying their wares under the 
impression they are buying those of their 
rivals." (Syllabus.) (Pillsbury- Wash- 
burn Flour Mills Co. (Ltd.) et al. v. Eagle, 
86 Fed. 608.) 

When a manufacturer has through a 
particular trade dress, as by the size of the 
article, and of cartons and cases in which 
it is marketed, so identified his product 
as to indicate that it is his, every principle 
of fair dealing and fair trade forbids the 
adoption by a subsequent competitor of 
the same dress, without otherwise effecr 
tively distinguishing it from that of the 
first user, and anyone guilty of such imi- 
tation is chargeable with unfair compe- 
tition. (0. & W. Thum Co. v. Dickinson 
and O. & W. Thum Co. v. A. K. Ackerman 
Co., 245 Fed. 609.) 

NO UNFAIR COMPETITION WHEN GOODS DO 
NOT COMPETE. 

*' Unfair competition in the sale of ciga- 
rettes under a similar name was not estab- 
lished, where the two brands were not 
offered in the same market, did not in fact 
compete, and no deception was at- 
tempted; defendant's package being 
radically different from plaintiff's in 
coloring, printing, and form, so that the 
one could not be readily mistaken for 
the other, and defendant's package could 
never have been used to deceive custom- 
ers desiring to purchase cigarette^ made 
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by complainflnt." (Syllabus.) (Apollo 
Bros. (Inc.) et al. v, PerMns, 207 Fed. 
530.) 

THE BASIS OF A StiT FOR UNFAIR COMPG- 
TION IN TRADE 18 FRAUD. 

To warrant relief in such a suit there 
must be proof of the fraudulent intent to 
palm off the goods manufactured by 
others as those manufactured by the 
plaintiff or proof of facts and circum- 
stances from which such an intent and 
fraud may be fairly inferred. (Gorham 
Manufacturing Co. r. Emery-Bird-Thayer 
Dry Goods Co. et al., 104 Fed. 242.) 

RESPONSIBILITY OF MANUFACTURER. 

Where ordinary purchasers are not 
familiar with the style of label or package 
used by the complainant, and defendant 
uses a different style of label and package 
for the same line of goods, but where he 
uses a name similar in sound to the name 
used by complainant, the character of the 
label or package used by the imitator is of 
no great force in determining the question 
of infringement, as a trade name differs 
from a trade-mark in that it appeals to the 
ear more than to the eye. Therefore, if 
one puts his goods on the market under a 
name so nearly like complainant's as to 
enable dealers to palm them off on cus- 
tomers as complainant's and at a price 
which makes it an object to do so, it may 
be held responsible for the consequent 
injury of complainant's business. (N. K. 
Fairbank Co. v, Luckel, King & Cake 
Soap Co., 102 Fed. 327.) 

Defendant is not responsible for the 
fact that tricky retailers represent its 
manufacture as that of complainant, 
knowing better; provided, defendant has 
done its legal duty in distinguishing its 
own product from that of complainant. 
(Royal Baking Powder Co. v, Eoyal, 122 
Fed. 375; Hall's Safe Co. v. Herring-Hall- 
Marvin Safe Co., 146 Fed. 43.) 

Defendant induced a pharmacist, who 
had been using and selling plaintiff's 
product, to buy, use, and sell its product, 
to deceive the ultimate purchaser into 
believing it was receiving complainant's 
goods. Under the circumstances the 
defendant was held to be a party to the 



decepticm and chargeable with un&tir 
competition. (Eli Lilly & Co. v. Wm. R. 
Wam« & Co., 275 Fed. 752.) 

(See also Samsoik Ocardage Works v. 
Puritan CordageMilK 211 Fed. 603; WoU 
Bros. & Co. V. Hamilton-Brown Shoe Co., 
206 Fed. 611.) 

It is, not nbcbssaby to show that 

THE IMMBDIATB PURCHASSItS WERE 

DECEIVED as io the origin of the goods; 
but even if they thoroughly understood 
that they were buying the counterfeit 
and not the genuine, the manu&cttirer of 
the counterfeit will be enjoined from sell- 
ing it to dealers with the purpose and ex- 
pectation that it shall be used by the deal- 
ers to deceive the consumer. (Coca-Cola 
Co. V. Gay-Ola Co., 200 Fed. 720.) 

THE ESSENCE OF WRONG CONSISTS IN THE 
SALE OF THE GOODS OF ONE MANUFAC^ 
TURER OR YENDOR FOR THOSE OF 
ANOTHER. 

^'Complainant, as exclusive licensee, 
made hose supporters having a rubber 
button, which was protected by a patent 
covering the use of rubber as the material^ 
and advertised and sold the same under 
the trade name of '* Velvet Grip." De- 
fendant made wooden buttons for similar 
use, colored to imitate rubber and used by 
other manufactur^ls on hose supporters 
which were sold to the public as rubber 
button supporters, and sometimes as 
"Velvet Grip" supporters. Heldy that 
such sales constituted unfair competi^ 
tion.** (Syllabus.) (E. B. Estee & Sons 
V. George Frost Co., 176 Fed. 338.) 

Where the Borden's Condensed Milk 
Co. applied for an injunction to restrain 
the use of the name ''Borden" in the 
corporate name of "Borden Ice Cream 
Co.," the same was denied because the 
complainant had never made or sold 
commercial ice cream and the two com- 
panies had never come into competition. 
It was held that the fundamental test of 
unfair competition is not whether ihe 
public is. likely to be deceived as to the 
maker or seller of goods, but is whether 
or not the defendant is, in effect, by his 
conduct, passing off his goods as complain- 
ant's goods or his business as coifL* 
plainant's business. (Borden Ice CreaiQ 
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Go. et al. V. Borden's Gondeiufed Milk 
Co., 201 Fed. 510.) 

In paasing upon an order granting a 
preliminary injunction against defend- 
ants who were using the same name in 
connection with the sale of their goods as 
was used by the complainants, the court 
said: '*It is palming off the article made 
by defendant as having been made by 
complainant which constitutes the wrong 
of unfair competition, ♦ ♦ * the 
wrong consisting of misrepresentation as 
to the origin of manufacture, the injunc- 
tion should be leveled directly at that 
wrong and not be expressed in equivocal 
language so as to enable complainant to 
say that defendants may not make any 
statement calculated to induce the public 
to believe that their instruments embody 
the merits of the Knabe pianos.'' (Stix, 
Bea^ & Fuller Dry Goods Co. et al. v. 
American Piano Co., 211 Fed. 278.) 

In the case of Goodyear & Co. v. Good- 
year Rubber Co., 128 U. S. 698, the court 
said : * ' Relief in such cases is granted only 
where the defendant ♦ * ♦ repre- 
sents to the public that the goods sold by 
him are those manufactured or produced 
by the plaintiff, thus palming off his goods 
for those of a different manufacturer." 

''The essence of the wrong in unfair 
competition consists in the sale of the 
goods of one manufacturer or vendor for 
the goods of another, and the copying by 
one manufacturer of stocks of an un- 
patented design of a stock made by an- 
other, only a few of which have been sold, 
so that it is not known to the buying 
public, and no purchaser was deceived, 
the characteristic marks of the original 
designer being removed and those of the 
maker substituted, did not constitute 
unfair competition which would sustain 
a suit for an injunction." (Rathbone, 
Sard & Co. v. Champion Steel Range 
Co., 189 Fed. 26.) 

"Where persons or corporations have a 
right to use a name, courts will not inter- 
fere where the only confusion results 
from similarity of names and not from the 
manner of the use. The essence of the 
wrong in unfair competition consists in 
the sale of the goods of one person for that 



of another, and if defendant is not at- 
tempting to palm off its goods as those of 
complainant the action fails." (Sylla- 
bus.) (Howe Scale Co, v. Wyckoff, Sea- 
mans <fc Benedict, 198 U. S. 118.) 

''The essence of unfair competition 
consists in palming off, either directly or 
indirectly, one person's goods as the goods 
of another." (0, & W. Thum Co. v. 
Dickinson. ) 245 Fed. 609 . 

(See also 0. & W. Thum Co. v. A. K. 
Ackerman Co., 245 Fed. 609; McLean v, 
Fleming, 96 U. S. 245; Amoskeag Mfg* 
Co. V. Trainer, 101 U. S. 51; Mendez v. 
Holt, 128 U. S. 514; Elgin Watch Co. v. 
Illinois Watch Co., 179 U. S. 665; G. & C. 
Merriam Co. v. Saalfield, 198 Fed. 369; 
Feasel v, Maxall Polish Mfg. Co., 268 
Fed. 887; Upjohn v. Wm. S. Merrill 
Chemical Co., 269 Fed. 209.) 

There is no unfair competition 
where there are no acts calculated 
TO CONFUSE or iuduce purchasers to 
believe they are purchasing goods of 
another. (Helfi Co. v. Silvex et al., 
274 Fed. 653.) 

PROOF OF ACTUAL FRAUD NOT NECESSARY. 

^'When a new manufacturer adopts as 
his trade-mark a representation similar 
to that of an existing well-known trade- 
mark of a manufacturer of the same class 
of goods in the same vicinity the only 
inference possible is that of gaining 
advantage from the wide reputation of 
the established manufacturer." (Sylla- 
bus.) (Aunt Jemima Mills Co. v. Blair 
Milling Co., 270 Fed. 1021.) 

"Where a manufacturer has habitually 
stamped his goods with a particular mark 
or brand, a court of equity will restrain 
another party from adopting it for the 
same kind of goods. 

"Although no precise rule, applicable 
to all cases, can be laid down as to the 
degree of resemblance necessary to con- 
stitute an infringement of a trade-mark, 
an injunction will be granted where the 
imitation is so close, that, by the form, 
marks, contents, words, or their special 
arrangement^ or by the general appearand 
of the infringing device^ purchasers exer- 
cising ordinary caution are likely to be 
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misled into buying the article bearing it 
for the genuine one. 

'^It is not necessary to entitle a party 
to an injunction, that a specific trade 
mark has been infringed. It is suffi- 
cient to satisfy the court that the re- 
9poiident intended to represent to the 
public that his goods were those of the 
eomplainant." (Syllabus.) (McLean v. 
Fleming, 96 U. S. 245.) 

' ' In a suit for ' unfair competition, ' it is 
not necessary for the plaintiff to show 
actual deception; but it is sufficient if 
the proof shows that the actual and prob- 
able result of defendant's use of their 
infringing label will be the deception of 
the ordinary purchaser, making purchases 
under ordinary conditions. ' ' (Syllabus. ) 
(Notaseme Hosiery Go. v. Straus, 201 Fed. 
99; affirmed in Straus v. Notaseme Hos- 
iery Co., 240 U. S. 179.) 

(See also: CoUinsplatt v, PUnlangson, 
88 Fed. 693; Biscuit Co. v. Baker, 95 
Fed. 135; FuUer v. Huff, 104 Fed. 141; 
Enterprise Mfg. Co. v. Landejs Frary & 
Clark, 131 Fed. 240; Scandanavia Belt- 
ing Co. V, Asbestos & Rubber Wks., 257 
Fed. 937; O'Connell v. Nat. Water Co., 
161 Fed. 545; Consolidated Ice Co. v. 
Hygeia Water Co., 151 Fed. 10.) 

Proof of actual deception is unneces- 
sary in cases of unfair competition where 
one person or concern tries to pass off 
their goods for thosQ of another. (Amofr- 
keag Mfg. Co. v. Trainer, 101 U. S. 51; 
Lawrence M^. Co. v. Tennessee M^. 
Co., 138 U. S. 537; Yale & Towne Mfg. 
Co. V. Alder, 154 Fed. 37; Yale & Towne 
Mfg. Co. V. Worcester Mfg. Co., 205 Fed. 
952; Enterprise Mfg. Co. i;. Landers et 
al., 131 Fed. 240; Manitowoc Pea Pack- 
ing Co. V. Numsen, 93 Fed. 196; Alumi- 
num Cooking Utensils Co. v. National 
Aluminum Wks., 226 Fed. 813; Cham- 
pion Spark Plug Co. r. Mosler & Co., 233 
Fed. 112; Manufacturing Co. v. Trainer, 
101 U. S. 51, 63, 64.) 

TEST OF UNFAIR COMPETITION. 

It is enough to constitute unfair com- 
petition if the dress of goods is suffi- 
ciently simulated or imitated so as to 
deceive the inattentive, uncautious, 
unwary, or ordinary purchaser. (Rubber; 



etc., Co. V, F. W. Devoe, etc., 233 Fed. 
150; Florence M^. Co. v. J. C. Dowd & 
Co., 178 Fed. 73; Champion Spark Plug 
Co. r. Mosler A Co., 233 Fed. 112; Devoe 
Snuff Co. V. Wolf, 206 Fed. 420; Rey- 
nolds Tobacco Co. v. Allen Bros., 151 
Fed. 819; Helmet Co. v. Wm. Wrigjey 
Co., 245 Fed. 824; McDonald Mfg. Co. v: 
Mueller, 183 Fed. 972; Paris Medicine 
Co. V. W. H. HiU Co., 102 Fed. 148. 

The protection against imfair compe- 
tition is not limited to such imitation or 
conduct as would deceive a cautious and 
discriminating purchaser, but extends to 
such as would be likely to mislead the 
ordinary or usual buyer, including the 
ultimate consumer. (Samson Cordage 
Wks. V. Puritan Cordage Mills, 211 Fed. 
603.) 

"In order to obtain relief against un- 
lawful competition it is not necessary 
that the imitation be such as to misjead 
the careful and discriminating purchaser, 
but it is enough if it is claculated to mis- 
lead the ordinary and casual buyer.** 
(Syllabus.) (H. E. Winterton Gum Co. 
V, Auto-sales Gum & Chocolate Co., 211 
Fed. 612.) 

*'In testing the charge of infringement 
of trade-mark or of unfair competition, con- 
sideration must be given to the question 
whether the resemblances so far dominate 
the conditions as to be likely to deceive 
ordinary purchasers; and the purchasers 
most to be considered are the ultimate 
users rather than jobbers and retailers; 
also the larger features of resemblances, 
instead of the subordinate points of con- 
ditions, must control . " ( Syllabus. ) (O . 
& W. Thum Co. v. Dickinson, and 0. & 
W. Thum Co. V. A. K. Ackerman Co., 
245 Fed. 609.) 

The essence of unfair competition con- 
sists in the sale of the goods of one manu- 
facturer or vendor for those of another, 
and this can not be predicated solely on 
the use of a trade name similar to that 
used by complainant if such trade name 
is invalid as a trade-mark. To do so 
would be giving complainant's trade 
name full effect of a trade-mark, not- 
withstanding its invalidity as such. 
(Standard Paint Co. v. Trinidad Asphalt 
Mfg. Co., 220 tJ. S. 446.) 
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- (See also: Ludlow Valve Mfg. Co. v. 
Pittsburgh Mfg. Co., 166 Fed. 26.) 

''Any doubt as to whether similarity 
between a registered trade-mark and a 
trade name subsequently adopted for a 
similar product will mislead purchasers 
should be resolved against the party se- 
lecting such similar name with knowl 
edge of the existence of the trade-maric, 
since, having a wide range of selection, 
it* approximated the trade-mark.'' (Syl- 
labus.) (N. K. Fairbanks Co. v. Ogden 
Packing Co., 220 Fed. 1002.) 

DEGEPTION OF VENDEE AND NOT THE IN- 
TENTION OF THE VENDOR 18 THE TEST. 

''Complainant had sold for many years 
an article known as 'Hostetter's Bitters. ' 
Defendant manufactured an article re- 
sembling it in color and in other particu- 
lars, and sold the same to retail dealers, 
under the name 'Host-Style Bitters, 'in 
large demijohns, without labels, and was 
shown in several instances to have given 
to the purchaser of his bitters an empty 
bottle bearing all complainant's labels. 
Heldf that defendant, though the pur- 
chaser from him was not deceived, had 
furnished the means of deceiving the pub- 
lic, and should be enjoined from selling 
Host-Style Bitters, and, at the same time 
in connection with the sale, giving to the 
purchaser empty Hostetter bottles." 
(Syllabus.) (Hostetter Co. v. Becker, 73 
Fed. 297; affirmed 79 Fed. 996. 

"A manufacturer of shoes, whic^ 
stamped upon the soles a trade name so 
nearly resembliiig that used by a com- 
petitor as to be calculated to confuse pur- 
chasers, did not avoid a charge of unfair 
trade by placing its name as maker con- 
spicuously on the carton in which each 
pair of shoes was sold to the retail dealer. 

"If a manufacturer or wholesale dealer 
willfully puts up goods in such way that 
the ultimate purchaser will be deceived 
into buying them as the goods of another, 
it is no defense that he does not deceive 
and has no intention of deceiving the re- 
tailer to whom he himself sells the goods; 
but the question is whether he has or has 
not knowingly put into the hands of the 
retail dealers the means of deceiving the 
ultimate purchaser. " (Syllabus.) (Wolf 



Bros. &(j0.v. Hamilton-Brown Shoe Co.« 
206 Fed. 611; affirmed in 240 U. S. 251.) 

WHERE TECHNICAL TRADE-MARK IS NOT 
INVOLVED FRAUDULENT INTRNT MUST 
RE PROVED DIRECTLY OR RY INFERENCE. 

"If a plaintiff has the absolute right to 
the use of a particular word or words as a 
trade-mark, then if an infringement is 
shown, the wrongful or fraudulent intent 
is presumed, and although allowed to be 
rebutted in exemption of damages, the 
further violation of the right of property 
will nevertheless be restrained. But 
where an alleged trade-mark is not in it- 
self a good trade-mark, yet the use of the 
word has come to denote the particular 
manufacturer or vendor, relief against 
unfair competition or perfidious dealing 
will be awarded by requiring the use of 
tlie word by another to be confined to its 
primary sense by such limitations as will 
prevent misapprehension on the question 
of origin . In the latter class of cases such 
circumstances must be made out as will 
show wrongful intent in fact or justify 
that inference from the inevitable conse- 
quences of the act complained of. " (El- 
gin Nat'l Watch Co. v. 111. Watch Co., 179 
U. S. 665.) 

(See also Fairbank Co. v. Windsor, 124 
Fed. 200; Samson Cordage Works v. Puri- 
tan Cordage Mills, 211 Fed. 603; Hires v, 
Villepigue, 196 Fed. 890; Lament, Corliss 
& Co. V. Hershey, 140 Fed. 763; but see 
Bissell Chilled Plow Works v.T,U. Bis- 
sell Plow Co., 121 Fed. 357.) 

Note. — The courts are not uniform in 
holding that it is necessary to prove 
^dulent intent in order to obtain andn- 
j unction against unfair competition, 
however the Supreme Court seems to 
adhere to this rule. 

IN GENERAL— SURSTITUTIN6 GOODS OF 
ONE MANUFACTURER FOR THOSE OF 
ANOTHER. 

One is chargeable with unfair trade and 
may be enjoined from substituting or 
filling orders of customers with the prod- 
uct of one manufacturer when that of 
another is called for or expected . (N . K. 
Fairbanks Co. v. Dunn, 126 Fed. 227; 
Walter Baker & Co. (Ltd.) v. Slack, 130 
Fed. 514; Enoch Morgans Sons Co. v. 
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Wendover et al, 43 Fed. 420; Barnes et al. 
V. Pierce, 164 Fed. 213; I^ver Bros. Boston 
Wks. V. Smith 112 Fed. 098; Mellwood 
Distilling Co.r. Harper, 167 Fed. 389.) 

(See also Walter Baker & Co. v. Gray, 
192 Fed. 921.) 

A manufacturer of automobile accesso- 
ries, including tire covers known as ** Gor- 
don" covers, alleged that defendant, a 
dealer, used in his catalogue a cut of a tire 
cover like complainant's, marked with 
the name of Gordon, accompanied with 
printed matter calling attention to the 
low price at which they were sold , which 
was less than the price at which com- 
plainant sol^ "Gordon" covers. An 
order for a ** Gordon" cover was filled by 
defendant by sending a "Nathan" cover 
without explanation. Substitution held 
unlawful. Kohlsaat, circuit judge: "It 
is very clear, however, that defendant 
can not be permitted in its advertisements, 
by means of the quotation of alow price, to 
use complainant's trade name as a bait to 
attract customers, and then, when "Gor- 
don " tire covers are specified in an order, 
to substitute other tire covers. This is an 
illegitimate use of the good reputation of 
complainant's tire covers, which the 
court must enjoin." (Vehicle Apron & 
Hood Co. V. American Tire & Rubber 
Co., 193 Fed. 372.) 

See also British-American Tobacco Co. 
u. British-American Cigar Stores, 211 
Fed. 933; Ford Motor Co. v. Wilson, 223 
Fed. 808; Moline Plow Co. v. Omaha Iron 
Stove Co., 235 Fed. 519; American Plbre 
Chamois Co. v. DeLee, 67 Fed. 329. 

Where complainant had long sold 
*'Hostetter's Stomach Bitters" in bottles 
of a peculiar form, said product having a 
wide reputation, and defendants later 
sold a spurious bitters in bulk, marking 
them "Stomach Bittdrs" or "Hostett«r's 
Bitters," with the intent that purchasers 
should put them in secondhand Host^t- 
ter's bottles and sell them to consumers 
appljdng for "Hostetter's Bitters," it 
was held that said defendants were guilty 
of unfair competition. (Hostetter Co. v. 
Sommers, 84 Fed. 333.) 

The following cases are in line with the 
above: Hostetter v, Adams, 10 Fed. 838; 
Hostetter Co. v. Braughman-Reinert Dis- 



tilling Co., 46 Fed. 188; Samuel Bros. & 
Co. V. Hostetter Co., 118 Fed. 257; Evans 
V. Von Laer, 32 Fed. 153; Sawyer Crystal 
Blue Co. V. Hubbard, 32 Fed. 388. 

USE OF SECONDHAND PACKAGES OR CON- 
TAINERS OF A COMPETITOR. 

Where both parties are manufacturing 
the same kind of goods one will be re- 
strained from using for the sale of his 
goods old packages or containers of the 
other. (Sawyer Crystal Blue Co. v, 
Hubbard, 32 Fed. 388; Hiram Walker & 
Sons V, Grubman et al., 224 Fed. 725; 
Hennessy et al. v. Wine Growers' Assn., 
212 Fed. 308.) ' 

"Where distillers and selectors of gin 
have for many years put up and exported 
their gin in dark glass bottles of a dis- 
tinctive size and shape, having their 
firm name, address, and their registered 
monogram trade-mark blown in the 
glass, one who refills such bottles with an 
inferior quality of gin, which he sells 
without nodce thai such gin is not 
genuine, infringes on their rights, and 
should be restrained though the refilled 
bottles are sold at a less price than the 
genuine, and do not have such distillers' 
monogram paper label and stamp on the 
cork." (Syllabus.) (Van Hoboken et 
al. V. Mohns & Kaltenbach, 112 Fed. 
528.) 

SUBSEQUENT BUSINESS OF SAME KIND 
SHOULD BE DISTINeUISHED. 

The courts in a niunber of decisions 
have made positive requirements that 
those going into a business similar to one 
already in existence distinguish that 
business from tliat of their competitors. 
(Baker v. Sanders, 80 Fed. 889; Herring- 
Hall-Marsdn Safe Co. v. Hall's Safe Co., 
208 IT. S. 544; Merriam Co. v, Ogilvie, 
170 Fed. 16S: Merriam Co. v. Saalfield, 
190 Fed. 927; Dr. A. Reed Cushion Shoe 
Co. V. Frew, 160 Fed. 887; Chickering v. 
Chickering & Sons, 120 Fed. 69; Chicker- 
ing V. Cliickering, 215 Fed. 490; Stii, 
Baer & Fuller Dry Goods Co. v. American 
Piano Co., 211 Fed. 271; Knabe Bros. Co. 
V. American Piano Co., 229 Fed. 23; see 
also 232 Fed. 140 and 242 Fed. 490; 
Jenkins Bros, v, Kelly & Jones, 227 
Fed. 211.) 
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NO EXCIiCrsIYE VSR IN SYMBOLS BENOTtNQ 
QUALITY ONLY. 

''Letters or figures affixed to merchan- 
dise of a manufacturer for the purpose of 
denoting its quality only can not be ap- 
propriated by him to his exclusive use 
as a trade-marK, and injunction will not 
be granted at his suit to restrain another 
manufacturer from using a label bearing 
no resemblance to complainant's, except 
that certain letters which alone have no 
meaning are inserted in the center of 
each, the dissimilarity of the labels being 
such that no one will be misled as to the 
true origin or ownership of the merchan- 
dise." (Syllabus.) (Manufacturing Co. v. 
Trainer, 101 U. S. 51.) 

A mark or symbol adopted for the pur- 
pose of designating size, shape, quality, 
or capacity, or to distinguish one article 
from another, creates no trade-mark 
rights in such marks or symbols. (Deer- 
ing Harvester v. Whitman & Barnes Mfg. 
Co., 91 Fed. 376; Dennison Mfg. Co. v, 
Thomas Mfg. Co., 94 Fed. 651.) 

Where deception is not likely to 
RESULT because the articles to which the 
names are attached are so differently 
dressed, the use of similar descriptive 
terms is not sufficient grounds for injunc- 
tive relief. (Sterling Remedy Co. v. 
Eureka Chemical & Mfg. Co., 70 Fed, 
704, affirmed in 80 Fed. 105; Standard 
Paint Co. v. Trinidad Asphalt Mfg. Co., 
220 U. S. 446, 461; Hamilton Mfg. Co. v. 
Tubbs Mfg. Co., 216 Fed. 401.) 

Intent to appropriate reputation 
OP ANOTHER. "Unfair and fraudulent 
competition against the business of an- 
other with the intent on the part of the 
offender to avail himself of the reputation 
of the other in order to palm off his goods 
as the goods of the other would, in a 



proper case, constitute a ground for 
relief in equity." (Syllabus.) (Law- 
rence Mfg. Co. V. Tennessee Mfg. Co., 138 
U. S. 537.) 

ATTEMPT OF SINGLE SALESMAN DOES NOT 
ESTABLISH UNFAIR COMPETITION. 

''Unfair competition is not established 
by the fact that a single salesman sought 
to palm off the product of one dealer for 
that of another but results from actual 
misdoings, or from an assembly of circum- 
stances which are calculated in and of 
themselves to mislead the public or the 
average trade," (Syllabus.) (W. & H. 
Walker (Inc.) et al. v. Walker Bros. Co.^ 
271 Fed. 395.) 

PASSING OFF IS A QUESTION OF FACT 
DEPENDING ON CIRCUMSTANCES. 

"No one is entitled to pass off his goods 
as those of another; but, in a suit to en- 
join unfair competition, the question 
whether defendant has passed off his 
goods as those of another is one of fact, 
depending upon all the circumstances.'* 
(Coca Cola Co. v. Koke Co., 235 Fed. 408.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Similarity in appearance of product, 28 
Yale Law Journal 288, January, 1919. 

Unnecessary imitation of wares, 32 Har- 
vard Law Review 181, December, 1918. 

Fraudulent imitation of others wares, 
16 Harvard Law Review 272, 290, Feb- 
ruary, 1903. 

Passing off by descriptive tword having 
secondary meaning, 33 Harvard I>aw Re- 
view 617, •February, 1920. 

Deceptive use of one's own name, 12 
Harvard Law Review, 243-261, Decem- 
ber, 1898. 

See also Notes to R. W. Rogers Co. r. 
Wm. Rogers Mfg. Co., 17 (\ C. A. 579. 



SOLE AGENCY. 

[See Tying or exclusive leases or contracts.] 

SOURCE OF SUPPLY, 

[See Advertising falsely and misleading.] 

SPYING ON COMPETITOR'S BUSINESS. 



[See Eepionage.] 
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STOCK ACQUI^TION. 

[See Clayton Act, section 7.] 

SUBSIDIZING BUSINESS. 

fSee also Bribery; Subsidizing salesmen.] 

I. Contributions, 1-2. 
II. Free goods, 3-7. 

III. Gratuities and entertainment, 8-9. 

IV. Secret commissions, 10-11. 
V. Unusual credits, 12-13. • 

I. CONTRIBUTIONS. 

1. To associations of customers and prospective customers. — ^Making 
contributions of money, on the part of a manufacturer of compressed 
yeast, to baker's associations, other than reasonable contributions for 
educational and scientific purposes relating to the use of compressed 
yeast, for the purpose and with the effect of inducing purchasers 
thereof to deal with it and to refrain from dealing with the competi- 
tors, lield to constitute an unfair method of competition. (National 
Distilling Co., 1 F. T. C. 88.) 

2. Same, — Systematically making contributions on the part of a 
manufacturer selling approximately 90 per cent of the compressed 
yeast used by bakers in the United States, of money to bakers' associa- 
tions other than reasonable contributions for educational and scien- 
tific purposes relating to the use of compressed yeast, held to consti- 
tute an unfair method of competition. (Fleischmann Co., 1 F. T. C. 

119.) 

II. FREE GOODS. 

3. To customers and prospective customers, — ^A manufacturer of 
compressed yeast, for the purpose and with the effect of inducing 
purchasers thereof to deal with it and to refrain from dealing with 
its competitors, gave and offered to give to bakers and dealers com- 
pressed yeast in quantities larger than required for sample or dem- 
onstration purposes, held that such acts constituted an unfair method 
of competition. (National Distilling Co., 1 F. T. C. 88.) 

4. Same, — Systematically giving and offering to give, on the part 
of a manufacturer selling approximately 90 per cent of the com- 
pressed yeast used by bakers in the United States, yeast to bakers, 
in quantities larger than required for proper sample or distribution 
purposes, as an inducement to purchase its yeast, held to constitute 
an unfair method of competition. (Fleischmann Co., 1 F. T. C. 119.) 

5. Same,—GWmg and offering to give, on the part of a corporation 
engaged on a large scale in the manufacture and sale of bread and 
cake, bread free of cost to purchasers and prospective purchasers, 
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with tendency and effect of stifling and suppressing competition in 
the manufacture and sale of bread, Jield to constitute an unfair 
method of competition. (Ward Baking Co., 1 E. T. C. 388.) 

6. Same. — ^A corporation engaged in the sale and distribution of 
coffees at wholesale gave and offered to give to customers as an 
inducement to secure their patronage, certain personal property of 
unequal values, which was intended to be and was distributed to 
ultimate purchasers by lot or chance, held to constitute an unfair 
method of competition. (Everybodys Mercantile Co., 3 F. T. C. 60.) 

7. Same, — Giving and offering to gi^^e to customers, on the part 
of a corporation engaged in the sale and distribution of teas and 
coffees at wholesale, certain personal property of unequal values 
whi6h was intended to be and was distributed to ultimate purchasers 
by lot or chance, held to constitute an unfair method of competition. 
(Brumage-Loeb Co., successor to Buddha Tea Co., 1 F. T. C. 159.) 

In the following cases (1 F. T. C. 163), involving substantially the 
same facts as the foregoing, the commission issued similar orders: 

The Dannemiller Grocery Co. (Inc.), A. Ethridge & Co., F. W. Hinz & Sons (Inc.), 
Thomas C. Jenkine (Inc.), The Johnson-Layne Coffee Co. (Inc.), Levering Coffee Co., 
A. L. Mars & Co. (Inc.), M. S. Miller Co. (Inc.), Rice Bros. (Inc.), Roth-Homeyer 
Coffee Co. (Inc.), William S. Scull Co. (Inc.), Sioux Falls Coffee &. Spice Co. (Inc.), 
Valley City Coffee & Spice Mills (Inc.), The E. R. Webster Co. (Inc.), C. F. Bonsor & 
Co. (Inc.), The Grocers Coffee Co. (Inc.), and C. D. Kenny Co. (Inc.). 

III. GRATUITIES AND ENTERTAINMENT. 

8. Oiving gratuities and entertaining customers and prospective 
customers, — Providing at trade conventions and other places enter- 
tainment, on the part of a manufacturer of compressed yeast, in- 
cluding cigars, drinks, meals, presents, theater tickets, and other 
forms of amusement, to bakers and their employees, for the purpose 
and with the eflFect of inducing purchasers of yeast to deal with it and 
to refrain from dealing with its competitors, held to constitute an 
unfair method of competition. (National Distilling Co., 1 F. T. C, 
88.) 

9. Same, — Systematically providing at trade conventions and 
other places entertainment, including cigars, drinks, meals, personal 
property, money, theater tickets, automobile drives, and other forms 
of amusement, on the part of a manufacturer selling to bakers directly 
and through its agents at its principal distributing centers, approxi- 
mately 90% of the compressed yeast used by bakers in the United 
States, all of which was for the purpose of obtaining and retaining 
the patronage of such bakers, held to constitute an unfair method of 
competition. (Fleischmann Co., 1 F. T. C. 119, 120.) 
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lY. S£CRJST COMMISSIONS. 

10. To contractors, huUders, and carpenters, — Paying and oflFering to 
pay, on the part of a mail-order house deaUng in lumber and building 
materials, secret commissions to contractors, builders, and carpenters 
as an inducement to influence them to favor the sale of its goods to 
others, held to constitute an unfair method .of competition. (Gordon 
Van Tyne Co., 1 F. T, C. 316.) 

11. Same, — ^A corporation engaged in the manufacture and sale 
of lumber and building materials and belonging to the class usually 
referred to as '' catalogue or mail order houses," as distinguished from 
so-called ^'regular dealers," paid secret conmiissions to local contrac* 
tors, builders, and carpenters, as an inducement for them to influence 
others in the purchase of its products, held to constitute an unfair 
method of competition. (Chicago Mill Works Supply Co., 1 F. T. C. 
488.) 

V. UNUSUAL CREDITS. 

12. Delivering and offering goods and money — value to he included 
in a then or subsequent contract, — Delivering and offering to deliver, 
on the part of a manufacturer of compressed yeast, to bakers and deal- 
ers, quantities of yeast without making any immediate charge there- 
for, the price thereof being, included and distributed in the price of 
yeast delivered under a contract then or subsequently made, held to 
constitute an unfair method of competition. (National Distilling 
Co., 1 F. T. C. 88.) 

13. Same, — Systematically dehvering and offering to deliver to 
bakers quantities of yeast, and paying and offering to pay cash, on 
the part of a manufacturer selling approximately 90 per cent of the 
compressed yeast used by bakers in the United States, as an induce- 
ment to renew or to enter into contracts to purchase yeast from it, 
the value thereof being included and distributed in the price of yeast 
dehvered under a contract then or subsequently made, held to con- 
stitute an unfair method of competition. (Fleischmann Co., 1 F. T. C. 
120.) 



The giving of free goods as an 
INDUCEMENT TO CUSTOMERS, except where 
such goods are given to be distributed as 
samples in reasonable quantities, etc., 
has been condemned. (United States v. 
American Thread Co. (consent decree), 
449. — ^Decrees and Judgments in Fed- 
eral Antitrust Gases. 

In the case of the Ward Baking Co. 
the commission held that the giving of 
bread free of cost to purchasers and 
prospective purchasers had the tendency 



and effect of stifling and suppressing 
competition in its manufacture and sale 
and therefore constituted an unfair method 
of competition. 

The circuit court of appeals reversed 
the order of the commission on the ground 
of lack of jurisdiction, as interstate com- 
merce was not involved. The question of 
un&dr competition was not passed upon. 
(Ward Baking Co. v. F. T. C, 264 Fed. 
330.) 

Note. — Also see the Uw as given imdcr Bribery. 
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SUBSIDIZING SALESMEN. 

[See also Bribery; Subsidizing business.] 
GIVING CASH BONUSES, PRESENTS, PREMIUMS. ETC. 

1. As inducement to yush sales of donor ^s goods. — Giving and offer- 
ing to give, on the part of a corporation engaged in the manufacture 
and sale of vacuum sweepers, to employees of customers and of com- 
petitors' customers, cash bonuses and prizes as an inducement for 
them to push the sale of its goods to the purchasing public, held to 
constitute, under the circumstances set forth, an unfair method of 
competition. (Hoover Suction Sweeper Co., 1 F. T. C. 476.) 

2. Same, — Giving and offering to give, on the part of a corpora- 
tion engaged in the manufacture and sale of reclining chairs, to 
employees of customers, cash bonuses as an inducement for them to 
push the sale of its goods with the purchasing public, held to be an 
unfair method of competition. (Royal Easy Chair Co., 2 F. T. C. 139.) 

3. Sam^, — Giving and offering to give, by a corporation engaged in 
the manufacture and sale of roof and metal paints, waterproofing 
preparations, and similar products, to employees of customers, 
premiiuns consisting of silverware, suits, hats, traveling cases, watches, 
clocks, talking machines, and other articles of value as inducements 
for them to push the sale of goods with the purchasing public, held to 
constitute, under the circumstances set forth, an unfair method of 
competition. (Carter Paint Co., 2 F. T. C. 181.) 

4. Same, — Giving and offering to give, on the part of a corporation 
engaged in the manufacture and sale of mattresses, bedding, couches, 
and similar products, to employees of customers, cash bonuses as an 
inducement to push the sale of its goods with the purchasing pubUc, 
hdd to constitute, imder the circumstances set forth, an unfair method 
of competition. (The Utah Bedding & Manufacturing Co., 2 F. T. C. 
185.) 

5. Sam£, — Giving and offering to give, on the part of a corporation 
engaged in the manufacture and sale of candy and kindred products, 
to salesmen of merchants and jobbers handling its products and those 
of its competitors, with the knowledge of said jobbers, but without the 
knowledge, so far as said corporation was advised, of retailers and 
customers who purchased its products from said jobbers, valuable 
premiums and presents consisting of watches, jewelery, and other 
personal property as an inducement for them to push the sale of its 
goods in preference to similar products of its competitors, held, 
under the circumstances set forth, to constitute an unfair method of 
competition. (Shotwell Manufacturing Co., 3 F. T. C. 25.) 

6. Same. — Giving and offering to give, on the part of a corporation 
engaged iti the sale of bed springs and kindred products, to employees 
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of retailers through arrangements with the retailers, but without the 
knowledge of their customers, premiums, such as necktie sets, knife 
and chain sets, umbrellas, watches, diamonds, and other personal 
property as an inducement for them to push the sale of its goods, 
Jieldj under the circumstances set forth, to constitute an unfair 
method of competition. (Kinney-Rome & Co., 2 F. T. C. 442.) 



'*The giving op premiums by manu- 
PACTURERs TO SALESMEN of retailers, 
with the knowledge and consent of such 
retailers to induce the salesmen to push 
the sale of the manufacturer's goods was 
not * unlawful or unfair competition' in 
the meaning of the Federal Trade Com- 
mission act, making unlawful unfair 
methods of competition in commerce; 
such conduct of a manufacturer not con- 



stituting fraud or unfairness to the pub- 
lic." (Syllabus.) (Kinney-Rome Co. 
V, F. T. C. 275 Fed. 665.) 

Bonus to push or handle goods op 
DONOR exclusively was condemned by 
the decree in the following case: U. S. 
V. American Thread Co. (consent decree). 
— ^Decrees and Judgments in Federal 
Antitrust Cases, 454. 



SUBSTITIITION. 

[See Advertising falsely and misleadingly; Confusion;. Misbranding; Passing off; 

Simulation.] 

TAMPERING WITH COMPETITOR'S GOODS. 

Tampering with and using, on the part of a dealer in vacuum cleaners 
handling most of the different makes on the matket, but with special 
financial interest in one, improperly adjusted cleaners of a compet- 
itor, for demonstration purposes, held, imder the circumstances set 
forth, to constitute an unfair method of competition. (Vacuum 
•Cleaners Specialty Co. (Inc.), 3 F. T. C. 377.) 



"The doctrine asserted in this case for 
the first time that the rights of the 
patentee are of such character that those 
operating imder them may agree, in order 
to protect them, to engage in acts of un- 
fair competition such as are charged in 
this case, and even to bum their compet- 
itor's factory, or destroy the competing — 
as they believe, infringing — ^machines, by 
violence, whenever and wherever found, 
no matter how much it may affect com- 
merce between the States, carried on by 
competitors, and be amenable therefor 
only to the police and to the criminal 
laws of the locality in which such acts 
were committed, I am unable to agree 
with. ♦ * * 

*<* ♦ ♦ There was, however, evi- 
dence tending to show that one of the 

105756—22 12 



National's agents distributed small wires 
to other agents in his territory for the pur- 
pose of their surreptitious introduction 
into competitor's cash registers, if the 
customs gave opportunity to the Na- 
tional's agents for close examination of 
the competitor's cash register in the cus- 
tomer's possession. Aside from that one 
instance, however, there has been no 
evidence tending to show actual violence 
to a competitor's cash register in the pos- 
session of one of its customers. Therefore 
the argument of counsel for defendants 
goes further, with that one exception, 
than the acts of imfair competition, the 
evidence for the government tends to 
show; and coonsel's arguments have 
proceeded upon this basis." (U. S. v. 
Patterson, 205 Fed. p. 300.) 
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TRADE CLASSmCATION. 

r 
[See Refusal to sell; and Cutting off supplies.] 

TRADE NAME. 

[See Advertising falsely and misleadingly; Passing off; Simulation.] 

TRADE SECRETS. 

Acquiring and using competitor's confidential information. — ^Acquir- 
ing, on the part of a corporation engaged in the business of leasing 
tank cars used for the transportation of oil, alcohol, and other liquid 
commodities, from a person, then in its employ, formerly employed 
by a competitor in a confidential capacity but enticed to leave such 
employ by the respondent, confidential information of said compet- 
itor, consisting, among other things, of a list of customers and prospec- 
tive customers, and data pertaining to their leases and prospective 
leases, and using the same in competition with said competitors, Jidd 
to constitute unfair methods of competition. (Standard Car Equip- 
ment Co. et al., 1 F. T. C. 144.) 



USE OF TRADE SECBET8 ACQUIRED WHILE 
IN THE COURSE OF EMFLOTMBNT WILL 
BE ENJOINED. 

''An employee, on the termination of 
his employment, has no right to carry 
away records or docimients containing 
trade secrets or other confidential matters 
relating to his master's business; and if 
he does so, a court of equity will grant re- 
lief by requiring him to return the same, 
and enjoining him from using or communi- 
cating their contents to others." (Sylla- 
bus.) (Union Switch & Signal Co. v. 
Sperry, 169 Fed. 1026.) 

"Where complainant was the owner of 
an unpatented secret process for extract- 
ing liquor from empty whisky barrels, 
and for many years had employed the 
same, using reasonable precautions to 
insure secrecy, its servants necessarily 
intrusted with knowledge of the process 
being enjoined not to disclose any of its 
steps, complainant was entitled to restrain 
any servant who learned the process dur- 
ing the service from communicating the 
same to others and using such information 
to oi^ganize a competing business. ' * ( Syl- 
labus.) Philadelphia Extracting Co. v. 
Keystone Extracting Co. et al., 176 Fed. 
830. 

"Where a servant, having agreed not to 
disclose trade secrets learned while in 



complainant's employ, had terminated 
his contract and taken employment with 
another concern in the same line beyond 
the court's jurisdiction, and denied that 
he intended to violate his contract, an 
injunction restraining him from doing so 
would not be granted as a threat; defend- 
ant being as much bound by his contract 
not to disclose after taking up his new 
employment as before, and subject to suit 
for the violation thereof in the jurisdic- 
tion in which such breach if any, might 
occur." (Syllabus.) (White Dental Mfg. 
Co. V. Mitchell, 188 Fed. 1017.) 

"Where defendant, while in the employ 
of plaintiff organized a corporation to 
engage in the same Une of business, used 
confidential information obtained while 
in such employment, held^ that such use 
of information so obtained was fraudulent 
and constituted unfair competition and 
that complainant was entitled to an in- 
junction restraining the use of the same." 
(Syllabus.) (Merchants Syndicate Cata- 
log Co. V. Retailers Factory Catalog Co. 
et al, 206 Fed. 544.) 

(See also International Register Co. v. 
Recording Fare. Register Co. et al., 139 
Fed. 785; afiirmed, 151 Fed. 199.) 
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1JS£ OF TBADE 8BGBBTS OBTAINBB FBOM 
BMFLOYEBS OF A GONPETITOB WILL BE 
ENJOINED. 

''Secret formulas and processes are 
property rights, which will be protected 
by injunctioii, not only as against those 
who attempt to disclose or use them in 
violation of confidential relations or con- 
tracts, expressed or implied, but against 
those participating in the attempt with 
knowledge of such relations or contracts, 
though they might in time have reached 
the same result by independent efforts." 
(Syllabus.) (Harold et al v. Harold China 
& Pottery Co., 257 Fed. 911.) 

The use of coiifidential information or 
trade secrets, knowledge of which has 
been obtained by others from employees 
or those occupying confidential relations 
to the complainant, will be restimned. 
(S. Jarvis Adams & Co. v. Knapp, 121 
Fed. 34; Harrison v. Glucose Sugar Re- 
fining Co., 116 Fed. 304; Fowle v. Park, 
131 U. S. 88; Board of Trade, etc., v. 
Christie Grain & Stock Co., 198 U. S. 23^; 
Hunt V. New York Cotton Exchange, 205 
U. S. 322; Park & Sons Co. v. Hartman, 
153 Fed. 24.) 

The obtaining and using of information 
as to trade secrets or business confidences 
of a competitor from employees of com- 
petitor, such information having been 
obtained in the course of employment, 
has been condemned by decree in the 
following case: United States v. National 
Cash Register Co., 315 (consent decree). — 
Decrees and Judgments in Federal Anti- 
trust Cases. 

WHEN CVSTOMEBS, METHODS, PBOCESSES, 
ETC., ABE NOT SUBJECT TO PBOTECTION 
AS TBADE SECBETS. 

"An agent who has ceased to repre- 
sent his principal and gone into the same 
line of business for himself may lawfully 
solicit the future business of his former 
principal's customers." (Syllabus.) 
(Proctor & Collier Co. v. Mahin et al., 
93 Fed. 875.) 

While lists of customers have been held 
to be trade secrets in exceptional cases 
where the customers have been secured 
by special effort, yet, where a patented 
article has not been sold direct to the user 



but in the ordinary course of business to 
the jobbers, the knowledge acquired by 
an employee as to such customers, in the 
ordinary course of business and not in 
going out and soliciting, is not imder the 
circxunstances a trade secret and the 
solicitation of such customers is not unfair 
competition. (American Specialty Co. v. 
CollisCo., 235 Fed. 929.) 

To entitle a complainant manufacturer 
to protection against the use of its un- 
patented machines and methods by 
others, it must appear that they are in 
fact secret, and it is not entitled to an in- 
junction to restrain the use of machines 
copied from its own by another manu- 
facturer, which obtained its information 
respecting the same from former em- 
ployes of complainant, who were not 
informed and had no knowledge that the 
same were secret. (Hamilton Manufac- 
turing Co. V. Tubbs Manufacturing Co.» 
216 Fed. 401.) 

EXPBESS CONTBACTS NOT TO DISCLOSE 
TBADE SECBETS UNNECESSABY. 

An employee can not make use of a 
trade secret to his employers' disadvan- 
tage, whether an agreement that he will 
not do so is expressed in the employment 
contract or only implied . (H . B . Wi^ns 
Sons Co. V. Cott-A-Lapp, 169 Fed. 150.) 

While the earlier suits to prevent dis- 
closures of trade secrets were usually 
based on express contracts not to divulge, 
later decisions hold an express contract 
is not required, and a confidential rela- 
tionship raises an implied contract. 
(See Fowle v. Park, 131 U. S. 88; Park v. 
Hartman, 153 Fed. 24.) 

SOUBCES OF SUPPLY A TBADE SECBET. 

Where complainant sought to ascertain 
from the directors, managers, and officers 
of the defendant company the names of 
those from whom they purchased goods 
manufactured by the complainant, the 
object being to enable it to refuse to sell 
to defendant's vendors, the court ruled 
that such questions need not be answered 
for the reason that it was a trade secret, 
and the development of the fact was not 
essential to the prop^ maintenance of the 
complainant's suit. (Gorham Manufac- 
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turing Co. v. Emery-Bird-Thayer Dry 
Goods Co., 92 Fed. 774.) 

BETRAYAL OF TRADE SECRET BY FORMER 

OWNER. 

* ' Where one has sold, for a valuable con- 
sideration, the absolute exclusive prop- 
erty in medicine compounded by a secret 
process, equity will not permit him to 
reveal such secret to a third person either 
by himself or through a member of his 
family, and will also restrain the use of 



such secret if revealed.'* (Syllabus.) 
(C. F. Simmons Medicine Co. v. Simmons, 
81 Fed. 163.) 

(See also Adams Co. v. Knapp, 121 
Fed. 34.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Trade secrets — Basis of jurisdiction for 
the protection thereof, 19 Columbia Law 
Review 233, May, 1919. 

The law as to trade secrets, 74 Central 
Law Journal 83-87, February, 1912. 



TYING OR EXCLUSIVE CONTRACTS OR LEASES. 



[See also Clayton Act, sec. 3.] 



I. Clayton Act, section 3, 1-11. 
II. Miscellaneous, 12-13. 



I. CLAYTON ACT, SECTION 3. 

1. Leasing equipment at nominal rentals for the exicusivt Jiandling of 
lessor^s goods in connection therewith* — ^A corporation competitively 
engaged in refining crude petroleum, buying and selling gasoline, and 
in transporting and marketing such products, doing 64 per cent of 
such business in its territory, and also engaged in leasing pumps, 
tanks, and other equipment for the storage and handling of petroleum 
products in competition with manufacturers and sellers of such equip- 
ment, to its retail customers, of which relatively very few require 
more than a single pump outfit in the conduct of their business, 
leased to such retailers pumps, tanks, and equipment at a nominal 
rental and not affording it $t reasonable profit on the investment, 
upon the condition that they should use the same only for the purpose 
of storing and handling its products, a practice having for its purpose 
the furtherance of the corporation's petroleum business, and resulting 
in loss of customers by competitors, held that the use of such leases, 
under the circumstances set forth, constituted an unfair method of 
competition and a violation of section 3 of the Clayton Act, as the 
effect of such leases might be to substantially lessen competition or 
tend to create a monopoly. (Standard Oil Co. of Indiana, 2 F. T. C. 
26 and 46.) 

2. Same, — Leasing, on the part of a corporation competitively 
engaged in refining crude petroleum, buying and selling gasoline, 
and in transporting and marketing such products, and also engaged 
in leasing pumps, tanks, and other equipment for the storage and 
handling of petroleum products in competition with manufacturers 
and sellers of such equipment, pumps, tanks, and equipment to retail 
dealers at a nominal rental and not affording it a reasonable profit 
on its investment, upon the condition that they should use the same 
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only for the purpose of storing and handling its products, a practice 
requiring a larger capital investment than many competitors possessed 
and having for its purpose the furtherance of the corporation's 
petroleum business, and resulting in loss of customers by competitors, 
lidd that such leases constituted, under the circumstances set, forth, 
an unfair method of competition, and a violation of section 3 of the 
Clayton Act, as the effect of such leases might be to substantially 
lessen competition or tend to create a monopoly. (Sinclair Refining 
Co. 2 F. T. C. 127.) 

(See also Malony Oil & Manufacturing Co., 2 F. T. C. 346: Lubric 
Oil Co., 3 F. T. C. 68; Thos. K. Brushart, trading as Motor Fuel & 
Lubricating Co., 3 F. T. C. 78; Bartles Oil Co., 3 F. T. C. 77.) 

In the following cases (2 F. T. C. 357 and 3 F. T. C. 86) , involving 
substantially the same facts as the foregoing, the commission made 
similar findings : 

C. L. Smith Oil & Gasoline Co., Iowa Oil Co., Atlantic Refining Co., Standard Oil 
Co. of New York, Sterling Oil Corporation, Pavania Oil Co., Red *'C" Oil Manufac- 
turing Co., Kendall Refining Co., Gulf Refining Co., Elmer E. Harris & Co., Suor 
Oil Products Corporation, Standard Oil Co. of New Jersey, The Texas Co., The Stand- 
ard Oil Co. of Ohio, Paragon Refining Oil Co., The Canfield Oil Co., and The Lily 
White Oil Co., 2 F. T. C. 357; Standard Oil Co. of Indiana (see also 2 F. T. O. 26), 
Standard Oil Co. of Indiana (see also 2 F. T. C. 46), C. L. Smith Oil & Gasoline Co., 
The White Star Oil Co., The Paragon Refining Oil Co., Hickok Producing Co., The 
Columbus Oil Co., Carbonless Oil Co., The Canfield Oil Co., The Independent Dis- 
tributing Co., The Lilly White Oil Co. (Inc.), Iowa Oil Co., 3 P. T. C. 86. 

3. Same. — Leasing by a corporation engaged in the manufacture 
of an extensively used patented trap for throwing clay pigeon targets, 
in which it did a business very substantially in excess of the aggre- 
gate business of all its competitors, of said traps as an inadequate 
rental but only on condition that the corporation's targets should 
be used exclusively with said traps, and that a breach of said con- 
dition should forfeit the lease and entitle the lessor to possession, 
and thus prevented the sale of competitors' targets for use with said 
traps, hdd that the effect of said leases was and might be to sub- 
stantially lessen competition and tend to create a monopoly in the 
manufacture and sale of clay pigeon targets and constituted an 
unfair method of competition and a violation of section 3 of t^ie 
Clayton Act. (The Chamberlain Cartridge & Trap Co., 2 F. T. C. 
357.) 



LEASING GASOLINE TANKS EXCLUSIVELY 
FOR THE FIJRPOSE OF STORING GASO- 
LINE PURCHASED FROM LESSOR NOT OB- 
JECTIONABLE. 

"The practice of leasing at a nominal 
rental tanks and automatic measuring 
pumps for the storing and distributing of 
gasoline, on condition that tJ^ey be used 



exclusively for the purpose of storing and 
marketing gasoline purchased from the 
lessor, does not violate Federal Trade 
Commission act, paragraph 5 (Comp. St., 
X>ar. 883e), nor Clayton Act, paragraph 3 
(Comp. St., par. 8835c), such system 
being competitive, advantageous to the 



182 



FEDERAL TRADE COMMISSION DECISIONS. 



public, and economical, and will not be 
prohibited, because tending to monoply.** 
(Syllabufl.) (Canfield Oil Co. v. Federal 
Trade Commission, 274 Fed. 571.) 

''Leases, by gasoline distributors to re- 
tailers, of devices for the distribution of 
gasoline, which contained a clause pro^ 
hibiting the retailer from distributing 
through such device gasoline not sup- 
plied by the distributor, but which did 
not prevent the retailer from leasing 
other devices for the distribution of gaso- 
line of other distributors, does not violate 
Clayton Act, section 3, prohibiting leases 
which substantially lessen competition 
by tending to create a monopoly in any 
line of commerce." (Syllabus.) (Stand- 
ard Oil Co. of New York r. Federal Trade 



Commission; also The Texas Co. v. Fed- 
eral Trade Commission, 273 Fed. 478.) 

"The leasing by a dealer in gasoline for 
a nominal rental to retail dealers of pumps 
and tanks to be used solely for the storage 
and handling of gasoline purchased irom 
the lessor does not constitute an unfair 
method of competition within the Clayton 
Act, October 15, 1914, section 3, * * * 
or within Federal Trade Commission act, 
September 26, 1914, section 5, * * * 
and, where there is no attempt by the 
contract to limit the right of lessees to 
buy or handle the product of competi- 
tors, the Federal Trade Commission has 
no authority to prohibit such practice." 
(Syllabus.) (Sinclair Refining Co. v. 
Federal Trade Commission, 276 Fed. 686.) 



4. Lessee of refrigerator service to use lessor^ s service exclusively, — 
A corporation, engaged in leasing to various railroads refrigerator 
cars used in the transportation of fresh fruit and vegetables, and in 
furnishing ice, repairs, and other services in connection with such 
leasing, and doing 95 per cent of such business on certain railroads, 
until taken over by the Government, and doing all the business in 
the territory served by such railroads in a number of Southern 
States, operated under contracts entered into by its assignor accord- 
ing to the terms of which contracts the lessee obligated itself to use 
corporation's "equipment exclusively in the movement of fruits 
and vegetables under refrigeration in carload lots from points on 
the lines of railway owned or operated by the railroad during the 
life of this contract," Jield that the effect of such leases might be to 
substantially lessen competition and tend to create a monopoly, 
and constituted a violation of section 3 of the Clayton Act. (Fruit 
Growers Express, 2 F. T. C. 369.) 



JUBISDIGTION OF FEDERAL TRADE COM- 
MISSION. 

Railroads held to be necessary parties 
to a proceeding to annul exclusive pro- 
visions in contracts between them and a 
car company, therefore the Federal Trade 
Commission is without jurisdiction to 



require car company to cease and desist 
from using or enforcing a provision requir- 
ing railroads to take all their refrigerator 
cars for a fruit crop from it. (Fruit Grow- 
ers' Express (Inc.) v. Federal Trade Com- 
mission, 274 Fed. 205.) 



5. Limiting vendeCj lessee, or contractor to vendor's products, — ^Enter- 
ing into long-time contracts, on the part of a manufacturer selling 
approximately 90 per cent of the compressed yeast used by bakers 
in the United States, with customers providing in terms that such 
customers were to purchase from such manufacturer all the yeast 
required by them, and, after the issuance of complaint by the com- 
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mission, revising sueh contracts and eliminating the clause requiring 
the purchase of all requirements from such manufacturer, it appear- 
ing, however, that such revised contracts were still eflFective in exclud- 
ing competitors; with the effect that competition in the sale of yeast 
had been and was substantially lessened, Tield to constitute a violation 
of section 3 of the Clayton Act. (Fleischman Co., 1 F. T. C. 120, 121 .) 

6. Same, — ^Making, on the part of a corporation engaged in the 
business of exhibiting, leasing, licensing, booking, and dealing in 
moving picture films, generally, contracts for the leasing and sale of 
films upon the condition, agreement or understandiag that the lessees 
or purchasers thereof would not exhibit, use, or bill any films of its 
competitors, held to constitute an unfair method of competition and 
a violation of the Clayton Act, section 3. (Stanley Bookiag Corpora- 
tion, 1F,T.C. 212.) 

7. Same, — ^A corporation engaged in the publication, distribution^ 
and sale of periodicals, entered mto contracts with a large number of 
established wholesale dealers and with other dealers who subse- 
quently became wholesalers, constituting in most instances the prin- 
cipal and most efficient, and, in numerous cases, the only medium for 
distribution of such publications, whereby such dealers were bound 
not to and did not " act as agent for or supply at wholesale rates any 
periodicals other than those published by the corporation '* without 
the written consent of such corporation, which consent was imifonnly 
refused as to certain important competitors, and thus prevented com- 
petitors from utilizing established channels for the distribution and 
sale of their periodicals, held that the use of such contracts under the 
circumstances set forth constituted an unfair method of competition 
and a violation of section 3 of the Claytcm Act, as the effect might 
be to substantially lessen competition or tend to create a monopoly. 
(Curtis Publishing Co., 2 F. T. C. 20.) 



PROHIBITION OF CLAYTON ACT LIMITED 
TO SALES AND LEASES. 

"The provision of Clayton Act, section 
3 (Oomp. St., sec. 8835c), making it un- 
lawful to lease or make a sale, or contract 
for sale, of goods on condition that the 
lessee or purchaser shall not deal in the 
goods of a competitor of the lessor or 
seller, is limited to contracts of lease or 
sale by the clear meaning of its terms, and 
especially in view of its purpose to make 
invalid certain contracts of lease or sale of 
patented articles which the Supreme 
Court had shortly before held to be valid." 
(Syllabus.) (Curtis Publishing Co. v. 
Fedei^l Trade Commission, 270 Fed. 881.) 



CONTRACT APPOINTING DISTRICT AOENTS 
FOB DISTRIBUTION OF MAGAZINES HELD 
NOT A '«SALE** CONTBACT, 

*'A contract by a magazine publisher/ 
whereby it appointed another as its agent 
in a limited district for the purpose of 
selling and distributing its magazines to 
retail dealers and to boys who sold at retail, 
the district agents not being required to 
purchase the nu^azines, but merely to 
receive and distribute them, and to pay 
the stipulated price for those which they 
did not return as unsold, is not a contract 
for sale of goods, so that the insertion of a 
clause therein forbidding such district 
agents to sell at wholesale the magazines 



184 



FEDERAL TRADE COMMISSION DECISIONS. 



of ui^r other pubHaher without the consent 
of the principal did not violate the Clay- 
ton Act/' (Syllabus.) (Curtis Pub. Co. 
V. Federal Trade Commission, 270 Fed. 
881.) 

BEQUIBEMENT OF INDEMNITY GABH DE- 
POSIT HELD NOT TO MAKE AGENCY 
CONTRACT A SALE. 

''The provision of a contract appointing 
district agents for the wholesale distribu- 
tion of magazines that the agents shall 
deposit with the publisher a cash sum as 
security for payment for the magazines 
distributed to them, which sum the 
publisher must account for to the district 
agent, and on which it must pay him in- 
terest, does not make the agency contract 
a eontrsbct for the sale of the magazines, 
within the provisions of the Clayton Act, 
since the deposit is merely a cash indem- 
nity to secure the performance of the 



agent's agreement, and not a payment for 
the magazines shipped to him." (Syl- 
labus. ) (Curtis Publishing Co. v. Federal 
Trade CJommission, 270 Fed. 881.) 

(See also Pictorial Review Co. r. 
Curtis Pub. Co., 256 Fed. 206.) 

''A CONTRACT FOB THB SALE OF PA'Vr. 

TERNS to a retail store for a term i of years, 
during which it agreed to buy and keep on 
hand a certain quantity at all times, but 
'not to sell or permit to be sold on its 
premises during the term of the contract 
any other make of patterns and not to sell 
Standard patterns, except at label prices,' 
held illegal and void, as in violation of the 
Clayton Act, section 3." (Syllabus.) 
(Standard Fashion Co. v, Magrane Hous- 
ton Co., 254 Fed. 4^3.) 

(See also Standard Fashion Co. v. 
Magrane Houston Co. 259 Fed. 793; 
afl^rmed by U. S. Supreme Court in deci- 
sion of April 10, 1922.) 



8.* I/imiting vendee, lessee, or contractor to vendor^ a supplies to he used 
with vendor^ s products, — Selling and contracting to sell patented 
stencil duplicating machines and stencil paper to dealers on the condi- 
tion that they would not sell any supplies for use on the vendor's or 
contractor's machines except supplies made by tJxe vendor or con- 
tractor, where said vendors or contractors, corporations under com-- 
mon ownership, engaged in the manufacture and sale of duplicating 
machines and supplies, controlled approximately 85 per cent of the 
duplicating machines, 88 per cent of the stencU paper, and 80 per 
cent of the stencil duplicating ink sold in the United States, and enf orc<- 
ing the observance of the aforesaid condition or understanding, with 
the eflFect that competition in the sale of duplicating machines and 
supplies had been and might be substantially lessened, held to con- 
stitute a violation of section 3 of the Clayton Act. (A. B. Dick Co. 
of New Jersey et al., 1 F. T, C. 20.) 

9. Same. — Selling and contracting for the sale of a patented stencil 
duplicating machine and stencil paper on the condition or under- 
standing, by notice conspicuously displayed in such machines and 
paper, that the purchasers should not use in connection therewith any 
stencil duplicating machine or supplies of competitors, and insisting 
upon and enforcing such conditions, restrictions and requirements^ 
on the part of corporations under common ownership engaged in the 
manufacture and sale of duplicating machines and supplies, and 
controlling approximately 85 per cent of the duplicating machines, 
88 per cent of the stencil paper, and 80 per cent of the stencil duplicat- 
ing ink sold in the United States, with the effect that competition in 
the sale of duplicating machines and supplies had been and might be 
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sabstantially lessened, Tield to constitute a violation of section 3 of 
the Clayton Act. (A. B. Dick Co. of New Jersey et al., 1 F. T. C. 20.) 

10. Same. — ^Leasing gummed-tape moistening machines on the 
condition, agreement, or understanding that the lessees should use 
such machines only with the lessor's gummed sealing tape and not 
with the tape of competitors, and requiring the performance of such 
conditions, etc., by the lessees, with the eflPect that competition in 
the manufacture and sale of gummed sealing tape had been and 
might be substantially lessened, hdd under the circumstances set 
forth to constitute a violation of section 3 of the Clayton Act. (Na- 
tional Binding Machine Co., 1 F. T. C. 44.) 

11. Rebates and refunds conditioned on exclusive use of goods, — A 
corporation engaged in the manufacture and sale of lubricating 
oils, greases, and compounds to railroad companies operating ap- 
proximately 74 per cent of the entire railroad mileage of the United 
States and possessing exact knowledge of the detailed cost of each 
of said companies and the consumption of lubricants by locomotives, 
passenger cars, and freight cars per thousand miles run, entered 
into contracts with differenjb companies which provided that said 
corporation should supply and the company purchase all needed 
lubricants at an invoice price to be uniform to all, but the total cost 
thus incurred to be subject to rebate or refund in the event that it 
should prove to exceed a certain guaranteed unit cost per thousand 
miles run by the different classes of equipment, such rebates or 
refunds to be conditioned in most of the contracts upon exclusive 
use of the corporation's lubricants. Contracts also provided in 
many cases that any saving upon any class or classes of equipment 
should not set off against excess cost upon any other class or classes 
with additional resulting advantage thereby in such cases to the 
company, lield that such contracts and practices constituted an 
unfair method of competition, and a violation of section 3 of the 
Clayton Act, as their effect might be to substantially lessen competi- 
tion or tend to create a monopoly. (Galena Signal Oil Co., 2 F. 
T. C. 446.) 



DISCOUNTS OR REBATES ON PRICES FOR 
EXCLUSIVE USE OP GOODS UNLAWFUL. 

" Provisions of leases of patented shoe- 
making machinery, relating to the amount 
of royalties, held unobjectionable in part, 
but in part violative of Clayton Act, 
paragraph 3 (Comp. St. par. 8835c), as 
allowing a discount from or rebate on 
prices, on the condition that the lessee 
should not use the machinery of com- 
petitors.'' (Syllabus.) (United States 
V. United Shoe Machinery Co., 264 Fed. 



140; afl&rmed by U. S. Supreme Court in 
decision of April 17, 1922.) 

LEASES REQUIRING EXCLUSIVE PURCHASE 
AND USE OF SUPPLIES FROM LESSOR 
NOT AFFECTED AS TO VALIDITY BY 
REASONABLENESS OF PRICE. 

"A provision of leases of patented 
shoemaking machinery, requiring the 
lessee to purchase from the lessor exclu- 
sively at prices established by it all sup- 
plies used in connection with the leased 
machinery, violates Clayton Act, para- 
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graph 3 (Comp. St., par. 8835c), as tend- 
ing to BubBtantially lessen competition 
and create a monopoly though the prices 
charged by the lessor for such supplies 
are reasonable and have not been ad- 
vanced in years." (Syllabus.) (U. S, 
V, United Shoe Machinery Co., 264 Fed. 
140; affirmed by U. S. Supreme Court in 
decision of April 17, 1922.) 

''It is argued as a merit of this system 
of sale under a license notice that the 
public is benefited by the sale of the 
machine at what is practically its cost 
and by the fact that the owner of the 
patent makes its entire profit from the 
sale of the supplies with which it is 
operated. This fact, if it be a fact, 
instead of commending, is the clearest 
possible condemnation of the practice 



adopted, for it proves that under color of 
its patent the owner intends to and does 
derive its profit, not from the invention 
on which the law gives it a monopoly, 
but from the unpatented supplies with 
which it is used and which are wholly 
without the scope of the patent monopoly^ 
thus in effect extending the power of the 
owner of the patent to fix the price to the 
public of the unpatented supplies as 
effectively as he may Jlx the price on the 
patented machine.'' (Motion Picture 
Patents Co. v. Universal Film Co., 243 
U. S. 502, 516.) 

Note .—The Motion Picture Co. case overruled the 
Button-Fastener case (77 Fed. 288) and the Henry 
V, Dick case, 224 U. S. 1, which invdlTed the sale 
of a patented machine and upheld a sales condition 
that other than supplies made by the seUer should 
not be used in its operation by the buyer. 



n. MISCELLANEOUS. 

12. Leasing e^ipment without consideration other than exclusive 
handling of lessor's goods. — ^Leasing coflfee urns on the part of a cor- 
poration engaged in the purchase and sale of coffee, tea, sugar, and 
cocoa to proprietors of caf6s and restaurants in various cities, without 
other consideration than that such proprietors would purchase 
approximately all of their supplies of coffee from such corporation, 
hdd to constitute an unfair method of competition. (C. H. Krone^ 
berger & Co., 2 F. T. C. 399.) 

Hie following cases involve substantially the same set of facts: 
John H. Wilkms Co. (Inc.), 2 F. T. C. 403;. The Levering Coffee Co., 
2 F. T. C. 407. 

13. Condition that dealer push respondent's product in preference to 
any other handled, — Requiring by written agreement, on the part of 
a corporation engaged in the manufacture and sale or organs, piano 
players, music rolls, etc., that if the dealer should handle competing 
commodities, then such dealer would advertise and sell its phono- 
graphs and any parts and accessories thereof, and records as ''Its 
best and qualified leader," held, to constitute, under the circumstances 
set forth, an unfair method of competition. (The Aeolian Co., 3 F. T. C. 
124.) 



IN GENERAL. 

UNDER THE CLAYTON ACT, SECTION 8. 

Leases for Exclusive Use When Lessees Are Not 
Expressly Bound. 

''A bill alleging that the corporation 
defendants made leases of shoo machinery 
to manufacturers for use throughout the 



United States which contained provi- 
sions prohibiting the lessees from pur- 
chasing or using machines of other makers 
under penalty of increased rental, or of 
the cancellation of leases under which 
indispensable machines not otherwise 
obtainable were in use, held to state a 
cause of action for violation of Clayton Act 
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(***), although it was not alleged that 
the leESees expressly bound themselves to 
observe such restrictions.'* (Syllabus.) 
(United States v. United Shoe Machinery 
Co., 234 Fed. 128.) 

Leases for Exclusive Use lilhen There Is No 
Undue Monopoly or Attempt to Monopolize. 

"Where provisions of leases of shoe- 
making machines in interstate commerce, 
restricting their use in connection with 
machines of competitors, put it in the 
power of the lessor, or have the effect 
or tend to substantially lessen competi- 
tion, or establish a monopoly, they are 
illegal under Clayton Act, paragraph 3 
(***), though the lessor has not succeeded 
in unduly monopolizing or attempted to 
monopolUe unduly any part of interstate 
conmierce, as would be necessary under 
the Sherman Act (***)." (Syllabus.) 
(United States v. United Shoe Machinery 
Co., 264 Fed. 140; aflBrmed by U. S. 
Supreme Court in decision of April 17, 
1922.) 

Contract ior Exclusive Purchase of Baw Ma- 
terials for Goods Manufactured Under Patent. 

In a contract by which the owner of 
patents granted a license to manu&icture 
the patented article, assuming the 
patents to be valid, a pro-vision requiring 
the licensee to purchase the material used 
in such manufacture exclusively from 
the licensor or its licensees^ held not 
invalid, under Clayton Act, paragraph 3 
(Comp. St., par. 8835c), as tending to create 
a monopoly in a "line of commerce." 
(Syllabus.) (Westinghouse Electric & 
Mfg. Co. V. Diamond State Fibre Co., 
268 Fed. 121.) 

Attempt to Tie Trade by Retaining Title to 
Container in Which Goods Are Sold. 

Where complainant sells gas for welding 
purposes in containers, and contract with 
customers providing that for reasons 
therein set forth the title to the tanks or 
containers are to remain in plaintiff, and 
that when empty plaintiff would, under 
the circumstances and conditions set 
forth, exchange the same for another tank 
or cylinder, held not to constitute a vio- 
lation of section 3, Clayton Act. (Auto 
Acetylene et al. v. Prest-0-Lite Co. 
(Inc.), 276 Fed. 534.) 



UNDEB 8HEBMAN ANTITRUST ACT. 

Contract or Sale With Tying Condition. 

" By a contract between a fuel company 
and an association composed of 14 persons, 
firms, and corporations, engaged in pro- 
ducing coal and coke in a certain district, 
the company was to handle for a term 
of years the entire output of the mines 
intended for the western market, and 
bound itself not to sell the product of 
any competing mines. A minimum 
price at which the coal should be sold 
was to be fixed by the executive com- 
mittee of the association from time to 
time, and the company agreed to pay 
such price, to obtain as large a profit as 
possible, and to account to the associa- 
tion for all of the same, above a fixed sum 
per ton, which it was to retain as com- 
pensation. The amount to be furnished 
by each member of the association was 
also to be fixed by the executive commit- 
tee, and each was to receive payment at 
the same rate, to be based on the average 
price realized for the particular grade 
furnished during the current month. 
Heldy that such provisions were in re- 
straint of trade, and rendered the con- 
tract illegal, under the antitrust act of 
July 2, 1890 (26 Stat. 209), in so far as it 
related to interstate commerce. (Sylla- 
bus.) (United States ex rel. Griggs, 
Atty. Gen., et al., v, Chesapeake & O. 
Fuel Co. et al., 105 Fed. 93; affirmed 
in 115 Fed. 610.) 

Sole Selling Agency with Tying Condition. 

"Where a number of manufacturers 
situated in different States engaged in 
manufacturing an article sold in different 
States organize a selling company 
through which their entire output is 
sold, in accordance with an agreement 
between themselves, to such persons only 
as enter into a purchasing tigreement by 
which their sales are restricted, the effect 
is to restrain and monopolize inter- 
state and foreign trade and commerce 
and is illegal under the antitrust 
act * * *; and so held in regard to a 
combination of wall-paper manufac- 
turers." (Syllabus.) (Continental Wall 
Paper Co. v. Voight & Sons Co., 212 U. S. 
227.) 
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IndirMuAl CoAtncts Whea Pftrt of « Gunenl 

Scheme. 

'' In tills case, held that a series of iden- 
tical contracts claimed by interstate 
carriers with a great majority of the inde- 
pendent coal operators to market ^all the 
coal of the latter for all time at an agreed 
percentage of tidewater prices were all 
parts of a concerted scheme to control 
the sale of the independent output, and 
were unreasonable contracts in restraint 
of interstate trade within the prohibition 
of the Sherman Act." (Syllabus.) 
(United States v. Reading Co., 220 U. S. 
324.) 

Conditional Rebates When Part of a General 

Scheme. 

** Profit-sharing contracts put in prac- 
tice by a manufacturer of glucose and 
grape sugar, which at the time liad prac- 
tically a monopoly, by which 10 cents was 
set aside for 100 pounds of product sold 
to a customer, and paid to him at the end 
of the foUowirg calendar year provided 
he had not in the meantime purchased 
from any other producer, when adopted 
as part of a general scheme to prevent 
competition, are contracts in restraint 
of trade, in violation of Sherman Anti- 
trust Act * * *." (Syllabus.) (United 
States r. Com Products Refining Co., 
234 Fed. 964.) 

Conditional Rebates When Not Part of a General 

Scheme. 

Promises of rebates to those who pur- 
chase goods exclusively, and sell at cer- 
tain prices, not unlawful, as promise is 
only an inducement and leaves purchaser 
at liberty to buy where he pleases. (In re 
Corning, 51 Fed. 205; In re Terrell, 51 
Fed. 213; Wilder Mfg. Co. r. Corn Prod- 
ucts Refining Co., 236 U. S. 165.) 

EXCLUSIVE SELLING AGENCY. 

" The appointment by a manufacturing 
corporation of another corporation as ite 
exclusive selling agent is not a violation 
of any right of third persons, under the 
common law or the Sherman Antitrust 
Act." (Syllabus.) (Baran r. Goodyear 
Tire & Rubber Co., 256 Fed. 571.) 



(See also Virtue v. Creamery Package 
Co., 227 U. S. 8: American Sea Green 
Slate Co. V. 0*Halloran, 229 Fed. 77; 
Locker v. American Tobacco Co., 218 
Fed. 447.) 

GIVING OF REBATES TO SHIPPERS EX- 
CLUSIVELY USING THEIR SHIPS NOT AN 
UNLAWFUL RESTRAINT OF TRADE. 

"The practice of a combination of 
ocean carriers to give rebates to all ship- 
pers who ship exclusively by their lines, 
which tended to secure more regular car- 
goes and to enable the canierp to antici- 
pate the needs of the trade, is not an un- 
lawful restraint of trade." (Syllabus.) 
U. S. V. Prince Line (Ltd.), 220 Fed. 233. 

INCIDENTAL OR INDIRECT RESTRICTION 
OF COMPETITION NOT IN VIOLATION OF 
ANTITRUST ACTS. 

Acts, contracts, and combinations 
which promote or only incidentally or 
indirectly restrain competition in com- 
merce among the States, where their main 
purpose and chief effect are to foster the 
trade and increase the business of those 
who make and operate them, are not in 
restraint of interstate commerce . ( White- 
well V. Continental Tobacco Co., 125 Fed. 
454; Phillips v. lola Portland Cement Co., 
125 Fed. 593; Bigelow v. Calumet & Hecla 
Mining Co., 167 Fed. 712; U. S. v. Knight 
Co., 156 U. S. 1; Hopkins v. U. S., 171 U. 
S. 578; Anderson v. U. S., 171 U. S. 604.) 

"A contract, by which a manufactur- 
ing company, whose products are sold in 
interstate commerce, makes another sole 
agent for the sale of its products, is not 
any violation of the Antitrust Act as in 
restraint of interstate trade and commerce ; 
its effect on such commerce, if any, being 
indirect and incidental. '' (Syllabus.) 
(Virtue et al., v. Creamery Package 
Manufacturing Co. et al., 179 Fed. 115; 
affirmed in 227 U. S. 8.) 

CLAYTON ACT APPLICABLE TO CONTINUING 
CONTRACT MADE BEFORE ITS PASSAGE. 



i^/•^^ 



Clayton Antitrust Act, section 3, 
which makes it unlawful to lease or sell 
machinery, etc., on any condition or 
agreement which will tend to prevent 



IXDEX-DIOEST OF yQ(LTTIfB& I, II, AND ni. 



189 



the lessee or purchaser from dealing with 
•competitors of the lessor or seller, is ap- 
plicable to a continuing contract or lease, 
although inade before its passage.'' 
(Syllabus.) (U. S. v. United Shoe 
Machinery et al., 227 Fed. 507; see 232 
Fed. 1023.) 

(See also Elliott Machine Co. v. Center, 
227 Fed. 126.) 

EXCLUSIVE DEALING. 

The validity of grants of certain classes 
of exclusive privileges in connection with 
the conduct of business has frequently 
been upheld. See the following cases: 
Express cases, 117 U. S. 1; Chicago, St. 
Louis and Northern R. R. Co. v. Pullman 
Car Co., 139 U. S. 79; Donovan v. Penn- 
sylvania Co., 199 U. S. 279.) 

Holdings of the court in similar 
but not analogous cases are as 
follows: "The respondent, a telephone 
•company, maintaining the only telephone 
•exchange in a city which was connected 
with telephone in the places of business 
and residences of its subscribers, refused 
on demand to furnish telephone instru- 
ments to relator, a telegraph company, 
which was operating a telegraph line 
within the same territory, as part of a 
large system, except on condition that 
the instruments should not be used as 
an adjunct to the receiving and trans- 
mitting of telegraphic messages, although 
respondent had furnished such telephonic 
facilities to another telegraph company, 
a competitor with relator in the same 
city, without such condition, held that 
respondent was a common carrier, offer- 
ing to the public the use of its telephonic 
system for the rapid conveyance of oral 
messages, and, as such, was subject to 
the duty of serving all persons alike, 
impartially, and without unreasonable 
discrimination; and that the right to equal 
facilities for the use of such public system 
extended to telegraph companies as well 
as to individuals." (Syllabus.) State 
ex. rel. Postal Telegraph Cable Co. v. 
Delaware & A. Telegraph & Telephone 
Co., 47 Fed. 633; affirmed in 50 Fed. 677. 

**A contract between a local telephone 
company and a long-distance company 



for a connection between their lines and 
the use of the local lines for the sending 
and receiving of long-distance messages, 
binding the local company not to permit 
any similar connection by any other long- 
distance company for a term of 99 years, 
thereby disabling it from giving its sub- 
scribers the benefit of competition in long- 
distance service, and from extending its 
own service as authorized by its charter, 
was invalid as tending to create a mo- 
nopoly." (Syllabus.) (U. S. Telephone 
Co., V. Central Union Telephone Co., 
202 Fed. 66.) 

A contract, by a manufacturer of sirup, 
transferring its potential business of bot- 
tling such sirup with carbonated water to 
a bottling company to which was given 
exclusive right to bottle and sell under its 
trade-mark in a wide territory, and whom 
it required to agree not to purchase 
sirup from any other person, was not void 
as a monopoly under the Clayton and 
Sherman Antitrust Acts, since its purpose 
was not to effect a combination, but to 
sever its bottling business from the busi- 
ness of supplying soda fountains. (Coca 
Cola Bottling Co. v. Coca Cola Co., 269 
Fed. 796.) 

(See also Coca Cola Co. r . J. G. Butler & 
Co., 229 Fed. 224.) 

COURT DECREES. 

The PRACTICE of enforcing exclu- 
sive DEALING whether by the producer 
upon the distributor, or distributor upon 
the producer, has been condemned 
by decrees entered in the following 
cases: U. S. v. General Electric Co. et al. 
(consent degree), 267; U. S. v. Standard 
Sanitary Manufacturing Co. et al. (court 
decree), 263 (226 U. S. 20); U. S. i;. Cen- 
tral West Publishing Co. et al. (consent 
decree), 359; U. S. v. American Coal 
Products Co. et al. (consent decree), 461; 
U. S. r. American Thread Co. et al. (con- 
sent decree), 449; U. S. v. Keystone 
Watch Case Co . et al . , 329 (218 Fed . , 502) ; 
U. S. v. Cleveland Stone Co. et al. (con- 
sent decree), 417; U. S. v. Krentler- 
Amold Hinge Last Co. (consent decree), 
405; U. S. V, Associated Billposters and 
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Distributors, 373. — Decrees and Judg> 
mentsin Federal Antitrust Cases. 

CUBBENT ABTICLE8 AND DISCUSSIONS. 

Interpretation of section 3, Clayton Act, 
4 Minnesota Law Review 287, March, 
1920. 



Exclusiye dealer agreements, 24 Case 
and Comment 103, July, 1917. 

Contracts to buy or use articles in com- 
nection with those sold, 3 Cornell Law 
Quarterly 88-99, January, 1918. 



UNIFORM PRICES. 

[See Price Maintenance; Resale prices; Refusal to sell.] 

USES OF GOODS. 



[See Advertising falsely and misleadingly .] 



APPENDIX. 



COMPETITION— POTENTIAL. 

The law relating to the restraint or strangling of competition not 
actually in existence, but in the embryonic state, is set forth by the 
courts in the foUowing cases: 



UNIiAWFUL TO BE8TSAIN POTENTIAL COM- 
PETITION. 

"Neither the letter of the statute nor 
its purpose distinguishes between stran- 
gling of commerce which has been bom 
and preventing the birth of commerce 
which does not exist." (U. S. v. Patter- 
son, 59 Fed. 280.) 

Where ship owners combined, to pre- 
vent competition between members by 
maintaining uniform freight rates, and to 
eliminate the possibility of competition 
with other Unes by requiring shippers to 
pay forfeit money in cases they patron- 
ized other lines, held to constitute a com- 
bination in restraint of competition and 
foreign commerce in contravention of the 
Federal antitrust statute. 

The court said: "Whether the combi- 
nation was entered into before or after the 
plaintiffs commenced to do business is 
equally immaterial. The statute applies 
to continuing combinations. It is as 
unlawful to prevent a person from engag- 
ing in business as it is to drive a person 
out of business." (Thomsen v. Union 
Castle Mail S. S. Co., 166 Fed. 251, 253.) 

The Pennsylvania Sugar Refining Co. 
had previously been engaged in inter- 
state commerce, but shut down tempo- 
rarily to enlarge the plant. To prevent 
it from starting up again and further en- 
gaging in interstate commerce as a com- 
petitor, the American Sugar Refining Co. 
tricked the majority stockholders into 
accepting a loan and pledging his stock, 
with voting power, as security. It then 
elected new directors who voted not to 
reengage in'Hbusiness. The circuit court 



of appeals held this a violation of the 
Sherman Act, saying: . 

''The defendants first contend that the 
conspiracy stated in the complaint re- 
lates to manufacture — ^to production — ^and, 
consequently does not directly restrain 
interstate commerce, in violation of the 



antitrust statute * * 



a conspiracy 



to prevent a manufacturer who procures 
his supplies and disposes of his products 
by interstate commerce from engaging in 
business at all, necessarily places re- 
straint upon such commerce * * * . 
The importation and exportation of 
articles of commerce are directly prevent- 
ed * * * . 

''In the present case the proofs, if 
supporting the allegations, would show 
a conspjLracy which could have no other 
possible result than to put a direct re- 
straint upon interstate commerce. The 
complaint alleged specifically that the 
object and intention of the conspirators 
was to prevent interstate importation 
and exportation as well as interstate 
manufacture. 

"It must be clearly borne in mind that 
the defendants in this case are not charged 
simply with preventing the plaintiff 
from engaging in a manufacturing bus- 
iness. If they were the Knight decision 
would undoubtedly be applicable. They 
are expressly charged with preventing 
the plaintiff from engaging in interstate 
commerce — with preventing the importer 
tion of raw materials and the exportation 
of the manufactured product. In fact, 
the allegations go so far as to charge a 
conspiracy to prevent the interstate 
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transportation of materials and products. 
In the face of these allegations this court 
cannot say as a matter of law, that the 
main purpose of the conspiracy was to 
prevent manufacture, and that its effect 
upon interstate trade was incidental and 
remote." (Penna. Sugar Refining Co. 
V. American Sugar Refining Co., 166 
Fed. 254, 256, 257, 258.) 
(See also U. S. v. Kissell, 218 U. S. 601.) 
''Much of the argument relating to the 
construction of the San Pedro route is 
addressed to the proposition that, be- 
cause the San Pedro line was not com- 
pleted at the time the Huntington stock 
was purchased, and because there was no 
competition then existing between the 
roads in question, there could have been 
no contract, combination, or conspiracy 
in restraint of it. The contention of the 
Government in this particular, that a con- 
tract to strangle a threatened compe- 
tition by preventing the construction of 
an immediately projected line of rail- 
way, which, if constructed, would natu- 
rally and substantially compete with an 
existing line for interstate traffic, would 
be in violation of the antitrust law, may 
well be conceded. United States v. Pat- 
terson (C. C.) 59 Fed. 280; Interstate Com. 
Com. V. Philadelphia A R. Ry. Co. (C. 
C.) 123 Fed. 969; Thomsen v. Union 
Castle Mail S. S. Co., 92 0. C. A. 315, 166 
Fed. 251; Pennsylvania R. Co. v. Com- 
monwealth, 3 Sadler (Pa. Sup. Ct. Cases), 
83, 91, 7 Alt. 374." (U. S. v. Union 
Pacific R. R. Co., 188 Fed. 102; also see 
226 U. S. 61.) 

Where a number of anthracite rail- 
roads combined to prevent the building 
of a new line by purchasing the mines 
from which its traffic would be princi- 
pally derived, the court said: *'* * * 
That each may for itself advance the 
price of coal or cut down the production, 
is true. But in the power which each 
other group would have to compete would 
be found a corrective. The statute for- 
bids the concerted action which has 
already brought about the strangling of 
a projected competing railroad and the 
complete control of the sale of an im- 
mense tonnage of independent coal which 



had prior thereto not only been a menace 
to their collective control of the means 
of transportation to New York Harbor 
points, but a large competing factor in 
sales at these points. 
« * » » ^Q nyg jj^ entire accord 

with the view of the court below in 
holding that the transaction involved a 
concerted scheme and combination for 
the purpose of restraining commerce 
among the States in plain violation of the 
act of Congress of July 2, 1890.'* (U. S. 
V. Reading Co., 226 U. S. 324, 353, and 
355.) 

(See also Interstate Commerce Comm. 
V. Baird, 194 U. S. 25, 46; U. S. v. Read- 
ing Co., 253 U. S. 26, 59; 226 Fed. 229, and 
273 Fed. 848; American Banana Co. v. 
United Fruit Co., 166 Fed. 261.) 

CLAYTON ACT, SECTION 8— INTENT OF' 

C0N0EE8S. 

In commenting on the views of the 
Senate and House committees in the con- 
sideration of section 3 of the Clayton Act, 
the court said: 

''The reports of the two committees 
illuminate the evils and dangers in the 
trade situation with which Congress was 
undertaking to deal. As frequently hap- 
pens, debate and conference modified the 
legislators' views as to the best method of 
dealing with the evils aimed at. But we 
find no abandonment of the main piupose 
expressed in these comjnittee reports. 
Restrictions of this sort that may sub- 
stantially lessen competition or tend to 
create a monopoly are condemned as 
strongly in the final as in the original 
draft. Comx)etition, actual or potential, 
was the object of the congressional solici- 
tude. " (Standard Fashion Co. v, Magrane 
Houston Co., 259 Fed. 793; affirmed in i^ 
decision of the U. S. Supreme Court, 
April 10, 1922.) 

(Also see Standard Fashion Co. v. 
Magrane Houston Co., 254 Fed. 493, 490.) 

IN OENEBAL. 

''But this fact can not constitute a ma- 
terial difference and in all other respects 
the facts of the two cases regarding com- 
petition are practically identical. Hill, 
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Morgan, and their associates acquired con- 
trol of the two railway corporations long 
before th^y placed their stock in the Se- 
curities Co. in 1901. (Pearsall v. Great 
Northern R. Co., 161 U. 8. 646; 16 Sup. 
Ct. 705; 40 L. Ed. 838.) Those companies 
were natural and potential compttitors; 
but this group of stockholders held the 
power to prevent them from actively 
competing, and it is as incredible that 
they were actually doing so after they 
came under the control of that group as it 
is that the defendant corporations were 
engaged in actual competition during the 
nineties. It was the granting of the 
power to prevent competition to the 
holding company, not the subsequent 
exercise of that power, that in the opinion 
of the Supreme Court brought the combi- 
nation under the ban of the law (Harri- 
man v. Northern Securities Co., 197 U. S. 
244, 297; 25 Sup. Ct. 493; 49 L. Ed. 739); 
and a similar, but greater, power was 



vested in the principal company in this 
case by the trust of 1899. For some time, 
therefore, before the transfer in each of 
these cases, a group of stockholders, con- 
trolled a majority of the stock of poten- 
tially competitive corporations which 
they vested in the holding company, so 
that the latter had the power to operate 
them together without competition, and 
the rule which governs one must control 
the other." (U. S. v. StandaM Oil Co., 
173 U. 8. 177, 186.) 

(See also U. S. v. Standard Oil Co., 221 
U. 8. 1, 74.) 

'^What we have said makes it unnec- 
essary to add much on the second point, 
if open, that the law is made in favor of 
regular established dealers — ^but the short 
answer is simply to read the law. It ex- 
tends on its face also to those who intend 
to become such dealers. " (Central Lum- 
ber Co. V, So. Dakota, 226 U. S. 157, 161.) 



COMPETITION— UNFAIR. 

Unfair competition has generally been recognized as subsidiary to 
the law of trade-marks, but with the growth of commerce and trade 
it is coming to be recognized that trade-marks and their infringement 
are but a part of the broader and more comprehensive field of unfair 
competition. Unfair competition reaches beyond the realm of the 
infringement, imitation, or simulation of a trade-mark, trade name, or 
the goods of a competitor for the purpose of taking advantage of or 
Appropriating values already created by him; it exists in all avenues 
of business endeavor where unfair methods are used in trade rivalry. 

Through a long line of decisions the courts, in specific cases, have 
attempted to set out the exact character of the rights which should 
be protected by the law of unfair competition. It seems well estab- 
lished that the law of unfair competition should operate to promote 
fair and honest dealing and protect the purchasing public, as well as 
the property rights of individuals. 



UNFAIR COMPETITION IN SPECIFIC CASES. 

Law of trade-mark is but part op 
the broader law op unfair competi- 
TION. — ''This essential element is the 
same in trade-mark cases as the cases of 
unfair competition accompanied with 
trade-mark competition. In fact, the 
common law of trade-mark is but a part 
of the broader law of unfair competition. 

105756—22 13 



Elgin Natl. Watch Co. v. Illinois Watch 
Co., 179 U. S. 668, 674; G. & C. Merriam 
Co. V. Saalfield, 198 Fed. 369, 372, etc.** 
(Hanover Star Milling Co. v. Metcalf, 240 
U. S. 403.) 

**ThE DOCTRINE OP UNFAIR COMPETI- 
TION IN TRADE RESTS On the proposition 
that equity will not permit anyone to 
palm off his goods on the public as those 
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ol another. Unfair competition in trade ! 
as distinguished from infringement of 
trade-marks does not involve the viola- 
tion of any exclusive right to the use of | 
a word, mark, or symbol. The word may 
be purely generic or descriptive, and the 
mark or symbol indicative only of style, 
size, shape or quality, and as such open 
to the public, yet there may be unfair 
competition in trade by an improper use 
of such word, mark or symbol." (Den- 
nison Manufacturing Co. v. Thomas 
Manufacturing Co., 94 Fed. 651.) 

"The essence op a wrong in unfair 
COMPETITION consists in the sale of the 
goods of one manufacturer or vendor for 
those of another, and if defendant so con- 
ducts its business as not to palm off its 
goods as those of complainant the action 
fails.'* (Howe Scale Co. v. Wyckoff, 
Seamajifl & Benedict, 198 U. S. 118.) 

Imitation of competitor's goods. — 
Defendant manufactured a sirup for use 
in soda fountains, etc., and colored it to 
exactly resemble complainant's, which 
was earlier in the market, extensively 
advertised, and well-known coloring 
matter was added solely for coloring pur- 
poses and in quantities necessary to give 
it color of complainant 's goods. Defend- 
ant also used complainant's distinctive 
coloring on its barrels and kegs, also sent 
circulars to owners of soda fountains, 
calling attention to the cheapness of this 
product and advising them that con- 
sumers could not tell it from complain- 
ant 's. It was held in this case that imi- 
tation by one manufacturer of the goods 
of another in the name, appearance and 
marking and coloring of packages, even 
if such similarity singly would not be 
unlawful, if accompanied by good faith, 
may constitute unfair competition and 
will be enjoined where there is an actual 
purpose to deceive and defraud pur- 
chasers. (Cocoa Cola Co. v. Gay-Ola Co., 
200 Fed. 720.) 

Fraud is the basis of all actions of unfair 
competition. (Motion Pictures Patents 
Co. V. Eclair Film Co., 208 Fed. 417.) 

"Unfair competition consists in the 
use of methods, brands, or advertising 
matter intended to cause, or in fact caus- 
ing confusion in the trade, or to induce or 



mislead the trade into the belief that the 
goods of the person or firm marketed 
under such similar device are the goods of 
the person who has established a trade 
and acquired a good will in business in 
connection with the rightful use of such 
trade token." (M. C. Peters Mill Co. v. 
International Sug. Feed Co., 262 Fed. 
336, 340.) 

"The name 'Coca Cola' is not descrip- 
tive, and is a valid trade-mark. Where 
the plaintiff's beverage, Coca Cola, has 
come to be known under the nicknames 
' Koke ' and ' Dope ' the use of these names 
in the sale of a rival preparation is unfair 
competition." (Coca Cola Co. d. Koke 
Co., 235 Fed. 408.) 

(But see Koke Co. of America v. Coca 
Cola Co., 255 Fed. 894; Coca Cola Co. v, 
Koke Co. 254 U. S. 143.) 

"The essence of unfair competition 
CONSISTS in the sale of the goods of one 
manufacturer or vendor as those of an- 
other, and if ordinary attention by the 
purchaser would enable him at once to 
discriminate one from the other, equity 
will not interfere." (Syllabus.) (Han- 
del Co. V, Jefferson Glass Co., 265 Fed. 
286.) 

Unfair competition consists in the 

PASSING OR attempting TO PASS' Off 

upon the public the goods and business 
of one as being the goods and business of 
another. (Tweedie v. Royal, 267 Fed. 
224; Miller Rubber Co. v. Behrend, 242 
Fed. 515, 518.) 

Unfair competition consists in the 
attempt to sell one's goods for those of 
another. (Upjohn v. Wm. S. Merrill 
Chemical Co., 269 Fed. 209.) 

The collocating, simulating, copy- 
ing, OR IMITATING THE DRESS OF AN- 
OTHER'S GOODS or merchandise, for the 
purpose of deceiving the public in the 
purchase of such goods, has been declared 
to be unfair and subject to being en- 
joined. (Pennsylvania Salt Mfg. Co. v, 
Meyers, 79 Fed. 87; Centaur Co. v, 
Killenberger, 87 Fed. 725; Lever Bros. 
(Ltd.), Boston Works v. Smith, 112 Fed. 
998; Sterling Remedy Co. v. Gorey, 110 
Fed. 372; Devlin v. McLeon, 135 Fed. 
164; Moxie Co. v. Daoust. 206 Fed. 434; 
Sterling Remedy Co. v. Eureka, Chemical 
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& Mfg. Co., 70 Fed. 704; affirmed in 80 
Fed. 105; Siegert v. Gandolfi, 149 Fed. 
100; R. J. Reynolds Tobacco Co. r. Allen 
Bros. Tob'acco, 151 Fed. 819; Mellwood 
Distilling Co. v. Harper et al., 167 Fed. 
388; Florence Mfg. Co. v. J. C. Dowd & 
Co., 178 Fed. 73, affirmed in 189 Fed. 
44; American Pin Co. v. Berg Bros., 
188 Fed. 683; Lawrence et al. v. P. E. 
Sharpless Co., 203 Fed. 762, affirmed in 
208 Fed. 886; American Chicle Co. v. 
W. J. White Chicle Co., 196 Fed. 977; 
Tanqueray, Gordon & Co. (Ltd.) v. 
Gordon Distilling & Distributing Co., 213 
Fed. 510; Gulden v. Chance et al., 182 
Fed. 303; Howard Dustless Duster Co. v. 
Carleton et al., 219 Fed. 913; see also 244 
Fed. 881; Haslinghuis et al. i;. P. Harring- 
ton Sons, 237 Fed. 301; Improved Fig 
Syrup Co. et al. v. California Fig Syrup 
Co., 54 Fed. 175; Von Munn et al. v. 
Trash et al., 56 Fed. 830; Sampson 
Cordage Works v. Puritan Cordage Mills, 
211 Fed. 603; Winterton Gum Co. v. 
Auto Sales Gum & Chocolate Co., 211 
Fed. 612; Thum Co. v. Dickinson, 245 
Fed. 609, affirmed in 257 Fed. 394. 
Where one has used jl trade name 
OR trade-mark so that the purchas- 
ing PUBLIC COMES TO DESIGNATE ITS 

GOODS BY SUCH MARK OR NAME, another, 
simulating or imitating such name or 
mark on similar goods so as to deceive the 
public, is guilty of unfair competition 
and will be enjoined. (Anheuser-Busch 
Brewing Assn. v. Clarke, 26 Fed. 410; 
Ohio Baking Co. v. National Biscuit Co., 
127 Fed. 116; Bates Manufacturing Co. 
V. Bates Numbering Machine Co., 172 
Fed. 892, affirmed in Bates Numbering 
Machine Co. v. Bates Mfg. Co., 178 Fed. 
681; Florence Manufacturing Co. r. J. C. 
Dowd & Co., 178 Fed. 73; British-Ameri- 
can Tobacco Co. (Ltd.), v. British- Amer- 
ican Cigar Store, 211 Fed. 931; Hiram 
Walker & Sons v. Grubman, 224 Fed. 725; 
United Lace & Braid Mfg. Go. v. Barthels 
Mfg. Co., 221 Fed. 456; Capewell Horse 
Nail Co. V. Mooney, 172 Fed. 826.) 

Unfair competition and the use op 
one's surname. — "One has no exclusive 
right to use his surname in doing business 
as against another of the same name, but, 



to avoid confusion or deception in the 
public mind, equity will enjoin the use 
of a name where another has previously 
appropriated it in business, unless some 
addition or explanation accompanies the 
subsequent use, clearly disting^uishing 
the new business from the old." (Sylla- 
bus.) (Walter Baker & Co. (Ltd.) v. 
Grayetal., 192 Fed 921.) 

"Unfair competition is distinguish- 
able FROM infringement OF A TRADE- 
MARK, in that it does not necessarilv in- 
volve the question of the exclusive right 
of another to the use of the name, symbol, 
or device copied or imitated. A word 
may be purely generic or descriptive, and 
so not capable of becoming an arbitrary 
trade-mark, and yet there may be an 
unfair use of it which will constitute un- 
fair competition." (Syllabus.) (G. W. 
Cole Co. V. American Cement & Oil Co., 
130 Fed. 703.) 

'Where two persons are engaged 
IN selling like goods, while neither can 
acquire the exclusive right to aptly desig- 
nate and describe them, or to attractively 
present them for sale, with appropriate 
directions for their use, neither has the 
right to do any of those things in such 
manner as to mislead purchasers into the 
belief that his goods are those of his com- 
petitor; and, where it is shown that the 
resemblances in suc^ particulars are so 
calculated to mislead that they can rea- 
sonably be accounted for only on the 
hypothesis of simulation and design, a 
case of unfair competition is made out 
which entitles the older dealer to an in- 
junction, even though actual deception 
is not shown. (Bickmore Gall Cure Co» 
I'. Kams, 134 Fed. 833.) 

WHEN UNFAIR COMPETITION DOES NOT 

EXIST. 

The copying, by one manufacturer of 
stoves of an unpatented design of a stove 
made by another which was not known 
to the buying public because only a few 
had been sold, and no purchaser ha\ing 
been deceived, did not constitute unfair 
competition which sustains a suit for an 
injunction, because characteristic marks 
of the orignal designer had been removed 
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and those of the maker substituted. 
( Rathbone, Sard & Co. v. Champion Steel 
Range Co., 189 Fed. 26.) 

It was held that there was no unfair 
competition where a defendant made and 
sold articles which it might sell as well 
as complainant, but which were imita- 
tions except in minor details of those made 
and sold by complainant, and where it 
used for its goods the name "New Depar- 
ture, " whereas the name used by com- 
plainant was "New Idea." (Hamilton 
Manufacturing Co. v. Tubbs Manufac- 
turing Co. et al., 216 Fed. 401.) 

(See also Trinidad Asphalt Manufac- 
turing Co. V. Standard Paint Co., 163 
Fed. 977, affirmed in 220 U. S. 446.) 

In a suit by the complainant to enjoin 
another company from selling corn prod- 
ucts under the name "Toasted Corn 
Flakes, " the evidence was held insuffi- 
cient to show that this descriptive phrase 
had generally acquired a secondary mean- 
ing, and though the defendant sold its 
product under the descriptive name 
previously adopted by the complainant, 
yet there was no fraud on the public, as 
defendant's goods were not being palmed 
off as those of complainant's. The 
defendant was not guilty of unfair compe- 
tition because the dress of its package 
was so unlike that of the complainant 
that there could be no mistaking one for 
the other. (Kellogg Toasted Corn Flake 
Co. V. Quaker Oats Co., 235 Fed. 657.) 

TEST OF UNFAIR COMPETITION. 

"In applying the test recognized by 
authorities, namely, the likelihood of 
deception of an 'ordinary purchaser ex- 
ercising ordinary care,' regard must be 
had to the class of persons who purchase 
the particular article for consumption, and 
to the circumstances ordinarily attending 
their purchase." (Syllabus.) N. K. 
Fairbank Co. v. R. W. Bell Mfg. Co., 77 
Fed. 869. 

"The right to relief against unfair com- 
petition is not dependent upon an actual 
fraudulent intent, where the conduct of 
defendant was such as would naturally 
deceive the public as to the origin of its 
goods and where it is shown that such 



deception actually resulted. " (Syllabus.) 
(Bissell Chilled Plow Works v. T. M. 
Bissell Plow Co., 121 Fed. 357.) 

"When there are found strong resem- 
blances the natural inquiry is. Why do 
they exist? If no sufficient answer ap- 
pears, the inference is, that they exist 
f©r the purpose of misleading. * * * 
We are to remember that the average pur- 
chaser seldom has the opportunity of mak- 
ing a close comparison; that he is apt to 
act quickly, and is therefore not expected 
to exercise a high degree of caution. " 
(Paris Medicine Co. v. W. H. Hill Co., 
102 Fed. 148.) 

"To make out a case of unfair fraud- 
ulent competition there must be an actual 
wrongful intent to deceive the public into 
the belief that the goods of one party are 
the goods of the other, accompanied by 
such acts and devices as are likely to do 
so, or such duplication in form and drees 
of the one by the other as will produce 
confusion calculated to bring this about, 
and which the party complained against 
is convicted of being willing to have the 
benefits." (Syllabus.) Lament Corliss 
& Co. V. Hershey, 140 Fed. 763.) 

"Practices which would deceive the 
inexperienced public into confusing 
defendant's goods with those of plaintiff 
are unfair competition, though experi- 
enced wholesalers and retailers were not 
deceived thereby. " (Syllabus.) (Photo- 
play Pub. Co. V. La Verne Pub. Co. (Inc.), 
et al., 269 Fed. 730.) 

(See also E. B. Estes & Sons v. George 
Frost Co., 176 Fed. 338.) 

U8IN0 COMPETITOR'S GOODS FOB THE 
PURPOSE OF INJURING HIS BUSINESS. 

The selling or otherwise disposing of 
goods manufactured by a competitor, 
whether acquired by purchase, exchange, 
or otherwise, not for the purpose of realiz- 
ing therefrom as much as practicable, but 
for the purpose or intent of preventing 
sales by competitor or retail dealer, was 
condemned in a final decree of the United 
States district court in the following case: 
United States v. National Cash Register 
Co. , (consent decree) . — Decrees and Judg- 
ments in Federal Antitrust Cases, 315. 
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UNFAIR COMPETITION FOR SEVERAL TO 
COMBINE AGAINST ONE. 

Combination between connecting car- 
riers — three steamship lines, a wharf com- 
pany and a railroad system — whereby the 
wharf company and the railroad entered 
into exclusive through routing arrange- 
ments with the steamship companies in 
order to give the steamship companies a 
monopoly. The court said: 

'*The charge of the indictment is that 
the agreements were entered not from 
natural trade reasons, not from a judgment 
of the greater efficiency or responsibility 
of the defendant steamship lines as in- 
struments in the transportation than the 
independent lines, but as a combination 
and conspiracy in restraint of trade by 
preventing and destroying competition 
in the transportation of freight and pas- 
sengers between the United States and 
Alajska and obtaining a monopoly of the 
traffic by engaging not to enter into agree- 
ments with the independent lines. There 
is a charge, therefore, of infringement of 
the antitrust law, of something more done 
than the exercise of the common law 
right of selecting connections, and the 
scheme becomes illegal. '* (United States 
V. Pacific & Arctic Co., 228 U. S. 87, 104.) 

Where retail lumber dealers combined 
to compel wholesalers, by blacklist and 
boycott, to refrain from selling directly 
to consumer, the court admitted that one 
retailer may unquestionably stop dealing 
with any particular wholesaler, but held, 
in the language of Mr. Justice Lurton 
(Grenada Lbr. Co. v. Mississippi, 217 
U. S. 433, 440): ''When the plaintiffs in 
error combine and agree that no one of 
them will trade with any producer or 
wholesaler who shall sell to a customer 
within the trade range of any of them, 
quite another case is presented. An act 
harmless when done by one may become 
a public wrong when done by many 
acting in concert * * *.'* (Eastern 
States Retail Lumber Dealers Associa- 
tion V. U. S., 234 U. S. 600, 614.) 

(See also U. S. v. Reading Co., 226 
U. S. 324; Grenada Lumber Co. v. Miss., 
217 U. S. 433, 440; Lawler v. Loewe, 235 
U. S. 522; Steers v. U. S., 192 Fed. 5.) 



UNFAIR COMPETITION IN SHERMAN ANTI- 
TRUST ACT CASES. 

Bogus independents — operating. — 
Patterson v, U. S. 222 Fed. 599; Peoples 
Tobacco Co. i;. American Tobacco Co., 
170 Fed. 396; Standard Oil Co. v. U. S., 

221 U. S. 1; U. S. V, American Can Co., 
230 Fed. 859, and 234 Fed. 1019; U. S. 
V. International Harvester Co., 214 Fed. 
987. 

Bribing customers. — Ware - Kramer 
Co. V. American Tobacco Co., 178 Fed. 
117, and 180 Fed. 160. 

Bribing and hiring competitors* 
employees, etc. — Patterson v. U. S., 

222 Fed. 599; Peoples Tobacco Co. v. 
American Tobacco Co., 170 Fed. 396; 
Ware-Kramer Co. v. American Tobacco 
Co., 178 Fed. 117, and 180 Fed. 160. 

Disparaging competitor and com- 
petitors' goods. — Patterson v. U. S., 
222 Fed. 599; Ware-Kramer Co. v. Amer- 
ican Tobacco Co., 178 Fed. 117, and 
180 Fed. 160. 

Espionage. — Patterson v. U. S., 222 
Fed. 599; Standard Oil Co. v. U. S., 221 
U. S. 1; Ware-Kramer Co. v. American 
Tobacco Co., 178 Fed. 117, and 180 Fed. 
160. 

Inducing breach op contract. — 
Patterson v. U. S., 222 Fed. 599. 

Local price cutting. — U. S. v. Du 
Pont Powder Co., 188 Fed. 127; Standard 
Oil Co. V. U. S., 221 U. S. 1; Central 
Lumber Co. v. South Dakota, 226 U. S. 
157; U. S. V. American Can Co., 230 Fed. 
859, and 234 Fed. 1019. 

Malicious pro8Ecution op infringe- 
ment SUITS. — Patterson v. U. S., 222 
Fed. 599. 

Misrepresentation, competitors' 
goods, competitors' financial stand- 
ing.— Patterson V. U. S., 222 Fed. 599. 

Predatory price cutting. — U. S. v. 
U. S. Steel Corp., 223 Fed. 55. 

Rebates. — Standard Oil Co. v. U. S., 
221 U. S. 1, 42. 

Selling goods below cost. — Ware- 
Kramer Co. V. American Tobacco Co., 
178 Fed. 117, and 180 Fed. 160. 

Tampering with competitors' goods 
IN hands op customers. — Patterson 
-y. U.S., 222 Fed. 599. 
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UNDER THE FEDERAL TRADE COMMISSION 

ACT. 

(a) Where unfair competition was in- 
volved. " 

(b) Where unfair competition! was not 
involved. 

(c) A Question for the courts. 

(») Where Unfair Competition Was Involved. 

False represextations as to basis 
FOR PRICES. — A finding by the Federal 
Trade Commission that a mail-order 
house doing an interstate business was 
guilty of unfair competition in selling 
sugars, etc., under representations that it 
had obtained special price concessions 
because of the magnitude of its purchases, 
and that it purchased selected brands from 
abroad, held warranted. (Sears, Roebuck 
& Co. I'. Federal Trade Commission, 258 
Fed. 307.) 

A SYSTEM OF MERCHANDISIN'Q THAT 
ATTEMPTS TO ENFORCE RESALE PRICES. — 

A system of merchandising by a manu- 
facturer of food and other products 
whereby distributors not maintaining 
resale prices were subject to be reported to 
it by special agents or other dealers, 
and to be enrolled upon a list of price 
cutters to whom goods would not be sold 
until their records were cleared by 
means of satisfactory assurances that 
they would not resell goods except at 
suggested prices and would refuse to sell 
to distributors who did not manitain 
such prices, held to be unfair competition. 
(Federal Trade Commission v. Beech- 
Nut Packing Co., 42 Sup. Ct. 150.) 

Conspiracy to separate jobbing 
AND retail business UNFAIR. — When 
the Federal Trade Commission found that 
the National Harness Association, its offi- 
cers, committees, etc., were conspiring 
or combining among themselves (a) to 
induce, coerce and compel manufactur- 
ers and jobbers to refuse to sell any of the 
competitors of retail harness manufac- 
turers; (6) to favor with or confine their 
patronage to manufacturers and jobbers 
comprising the associate membership 
of that association or who had not com- 
plied with its active membership by sell- 
ing to certain competitors thereof; (c) to 
encourage and urge retailers to confine 



their patronage to or to patronize manu- 
; facturers and jobbers whose sales policy 
' was in harmonv with the Harness Manu- 
facturers Association; (d) to induce mem- 
bers of a saddlery association to use their 
j influence with accessory manufacturers 
' not to sell to mail-order houses or other 
competitors of retail harness manufac- 
turers. Circuit Judge Krappen in the 
, opinion of the court on a petition to set 
aside the order of the commission said: 

" It is for the courts, not the commission, 
ultimately to determine as matter of law 
what the words 'unfair methods of com- 
petition' include. 



«■ 



'* In our opinion, the commission's find- 
ings of fact, and the existence of the com- 
binations, schemes, and practices directed 
I to be discontinued, are amply sustained 
I either by undisputed testimony or by the 
great preponderance of the evidence. 
This conclusion is not overcome by peti- 
tioner's criticisms addressed to specific 
features of the testimony. The findings 
of fact being so supported, the commis- 
sion's order is, in our opinion, fully jus- 
tified by the authorities to which atten- 
tion has already been called, including 
especially Eastern States I^umber Co. 
V. United States, supra, where a state of 
facts quite similar to that found here was 
held to amount to a violation of the Sher- 
man Antitrust Act." (National Harness 
Mfrs. Afls'n v. Federal Trade Commission, 
268 Fed. 705, 707, 712.) 

Conspiracy to cut off supplies of 
competitor. — ^A conspiracy to induce, 
coerce, and compel manufacturers and 
distributors to refuse to sell directly to a 
wholesale grocery concern on the terms 
and prices charged competitors of such 
concern, held to constitute a violation of 
Federal Trade Commission act, section 5, 
prohibiting unfair methods of competi- 
tion in interstate commerce. (Western 
Sugar Refinery Co. et al., v. Federal 
Trade Commission 275 Fed. 725.) 

(See also Wholesale Grocers Associa- 
tion of El Paso V. Federal Trade Commis- 
sion 277 Fed. 657.) 

Universal custom op the trade. — 
Where a manufacturer of underwear 
branded its product as wool, merino, etc., 
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when in fact it was composed only partly 
of wool or merino, it was held not to be 
nnfair competition as it was shown to be 
in conformity to a universal custom 
among manufacturers, though it did mis- 
lead some customers (272 Fed. 957). The 
Supreme Court reversed this decision 
saying: 

"The fact that misrepresentation and 
misdescription have become so common 
in the knit underwear trade that most 
dealers no longer accept labels at their 
face value, does not prevent their use 
being an unfair method of competition, 
A method inherently unfair does not 
cease to be so because those competed 
against have become aware of the wrong- 
ful practice. Nor does it cease to be un- 
fair because the falsity of the manufac- 
turer's representation has become so well 
known to the trade that dealers as dis- 
tinguished from consumers, are no longer 
deceived. The honest manufacturer's 
business may suffer, not merely through 
a competitor's deceiving his direct cus- 
tomer, the retailer, but also through the 
competitor's putting into the hands of the 
retailer an unlawful instrument, which 
enables the retailer to increase his own 
sales of the dishonest goods, thereby les- 
sening the market for the honest product. 
That a person is a wrongdoer who so fur- 
nishes another with the means of con- 
summating a fraud has long been a part 
of the law of unfair competition. And 
trade-marks which deceive the public 
are denied protection although members 
of the trade are not misled thereby. As 
a substantial part of the public was still 
misled by the use of the labels which the 
Winsted Company employed, the public 
had an interest in stopping the practice 
as wrongful; and since the business of its 
trade rivals who marked their goods truth- 
fully was necessarily affected by that 
practice, the Commission was justijfied in 
its conclusion that the practice consti- 
tuted an unfair method of competition; 
and it was authorized to order that the 
practice be discontinued." (Federal 
Trade Commission v. Winsted Hosiery 
Co. Supreme Court opinion delivered 
April 24, 1^22.) 



Unfair competition for whole- 
salers TO CONSPIRE TO PREVENT MANU- 
FACTURERS FROM SELLING TO COMPETI- 
TORS. — Combining and cooperating on 
the part of jobbers and wholesalers to keep 
manufacturers willing to do so from sell- 
ing to a wholesale company in competi- 
tion with them, and by that means pre- 
venting such company from competing 
as a wholesaler on the ground that it also 
sold at retail, held to constitute unfair 
methods of competition in commerce 
within the Federal Trade Commission 
act, as being against public policy evi- 
denced 9y the Sherman Act. (Wholesale 
Grocers Assn. of El Paso, Tex. et al., v. 
Federal Trade Commission, 277 Fed. 657.) 

(b) Where Unfair Gompetltion Was Not In- 
volved. 

Gratuities to employees of custom- 
ers. — "The practice of a company en- 
gaged in interstate commerce in entertain- 
ing employees of its customers with 
liquor, cigars, meals, theater tickets, etc., 
is not ar matter so affecting the public as 
to be within the jurisdiction of the Federkl 
Trade Commission." (Syllabus.) (New 
Jersey Asbestos Co. v. Federal Trade 
Commission, 264 Fed. 509.) 

The giving op premiums to sales- 
men of retailers without the knowledge 
and consent of their employers to induce 
them to push the sale of donor's goods, 
held not to constitute an unfair method of 
competition under the Federal Trade 
Commission act. (Kinney-Rome Co. v. 
Federal Trade Commission, 275 Fed. 665. 

Rbstrictivb clause in contract 
WITH magazine distributing agents. — 
*' Where a magazine publisher had built 
up an extensive circulation by the em- 
ployment of schoolboys as salesmen, and 
an essential element of the system was the 
use of district agents, appointed to re- 
ceive the magazines from the publisher 
and distribute them to the boy salesmens 
and to recruit and train the boys, the in- 
sertion in the contract appointing such 
district agents of a clause prohibiting 
them from wholesaling other magazines 
without the written consent of the pub- 
lisher, which clause had never been en- 
forced, except against two competing 
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publishers^ who had endeavored to reap 
the benefit of the first publisher's organi- 
zation by inducing its district agents to 
distribute the competing magazines to 
the boys, was not unfair competition, and 
cannot be prohibited by the Federal 
Trade Commission under the Trade 
Commission act." (Syllabus.) (Curtis 
Publishing Co. v. Federal Trade Com- 
mission, 270 Fed. 881.) 

Requirement that dealbbs distrib- 
ute FROM leased or LOANED EQUIP- 
MENT ONLY GASOLINE SUPPLIED BY LES- 
SOR OR LOANER IS NOT '' UNFAIR METHOD 

OF COMPETITION." — ** Where dAributors 
of gasoline leased for a nominal rental the 
devices for distributing the gasoline at 
filling stations on which they had marked 
the brand of their gasoline the require- 
ment that the retailer should not distrib- 
ute through such device any gasoline 
except that supplied by the distributor, 
without a requirement that the retailer 
could not lease similar devices from rival 
distributors, was not an ' unfair method of 
competition,' which could be prevented 
by the Federal Trade Commission, es- 
pecially in view of the fact that supply- 
ing, from a pump marked with the name 
of one brand of easoline, gasoline of a 
different brand, m)uld be a deception of 
the buying public. ' ' (Syllabus. ) Stand- 
ard Oil Co. of New York v. Federal Trade 
Commission, also Texas Oil Co. i;. Federal 
Trade Commission, 273 Fed. 478.) (See 
also Sinclair Kefining Co. v. Federal 
Trade Commission, 276 Fed. 686.) 

Methods must be unfair to the 
PUBLIC generally. — '*We think the un- 
fadr methods, though not restricted to such 
as violate the antitrust acts, must be at 
least such as are unfaij^ to the public gen- 
erally. It seems to us that section 5 is 
intended to provide a method of prevent- 
ing practices unfair to the general public, 
and very particularly such as if not pre- 
vented will grow so large as to lessen com- 
petition and create monopolies in viola- 
tion of the antitrust acts. Such a pre- 
liminary inquiry and determination con- 
stitutes a most importai^t supplement in 
carrying on the public policy which those 
acts are intended to vindicate. * * * 



u* « « j^Q authority is given to any 
individual to present his grievances and 
the commission is to interpose only in the 
interest of the public * * *. " (Fed- 
eral Trade Commission v, Gratz, 258 Fed. 
314, 316.) 

"* * * The words 'unfair method 
of competition' are not defined by the 
statute, and their exact meaning is i^ 
dispute. It is for the courts, not the 
commission, ultimately to determine as a 
matter of law what they include. They 
are clearly inapplicable to practices never 
heretofore regarded as opposed to good 
morals because characterized by decep- 
tion, bad fai^, fraud, or oppression, or as 
against public policy because of their 
dangerous , tendency unduly to hinder 
competition or create monopoly. The 
act was certainly not intended to fetter 
free and fair competition as commonly 
understood and practiced by honorable 
opponents in trade. " (Federal Trade Com- 
mission V. Gratz, 253 U. S. 421, 427; 
affirming 258 Fed. 314.) 

"Freedom of access by competitors 
to the consumer, and entire absence of 
monopoly is an important element in the 
decision of cases of alleged un&ir compe- 
tition under the Federal Trade Commis- 
sion act." (Syllabus.) (Curtis Pub- 
lishing Co. V, Federal Trade Commission, 
270 Fed. 881.) 

(c) A Question for the Courts. 

Whether certain acts constitute unfair 
competition under the Federal Trade 
Commission law is a judicial question. 
(Curtis Publishing Co. v. Federal Trade 
Commission, 270 Fed. 881.) 

''It is for the courts and, not for the 
Federal Trade Commission ultimately to 
determine as a matter of law what con- 
stitutes unfair methods of competition. '* 
(Federal Trade Commission v. Gratz, 253 
U. S. 421; National Harness Manufac- 
turers Association v. Federal Trade Com- 
mission et al., 268 Fed. 705.) 

The meaning of the phrase ''unfair 
method of competition in Commerce" 
used in the Federal Trade Commission 
act is a question for the court and not for 
the commission to determine. — Standard 
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Oil Co. of New York v. Federal Tr^de 
Commission; also Texas Co. v. Federal 
Trade Commission, 273 Fed. 478.) 

THE JURISDICTION OF THE FEDERAL 
TRADE COMMISSION WHERE PROPERTY 
RIGHTS ARE NOT INYOLVED. 

Per curiam. "This is an appeal from a 
decree dismissing the plaintiff's bill in 
pursuance of an opinion reported at (D. 
C.) 235 Fed. 458. In view of the im- 
portant and far-reaching commercial 
questions raised in this case,we feel that 
tiiey can better be approached and de- 
cided in this court after full proofs and 
final hearing. Following our usual course 
in such a situation, we express no present 
opinion on those questions, and confine 
ourselves to reversing the order made 
below dismissing the bill, and remanding 
the case, with directions to reinstate the 
bill, ovemile the demurrer without preju- 
dice to raising the same questions on final 
hearing, aCnd to proceed to final hearing. 
We might add that in view of the possi- 
bility of bringing such matters as are here 
involved before the Federal Trade Com- 
mission, this order is made without preju- 
dice to the right of the parties while this 
bill is pending to apply for relief to that 
body, if it so desires. " (Armstrong Cork 
Co. et al. V. Ringwalt Linoleum Works, 
240 Fed. 1022.) 

CURRENT ARTICLES AND DISCUSSIONS. 

New phases of unfair competition, etc., 
national and international, 30 Yale Law 
Journar384, February, 1921. 

Relation of law of trade-mark infringe- 
ment to law of unfair competition, 7 Cali- 
fornia Law Review 201, March, 1919. 

Unfair competition, 17 Michigan Law 
Review 490, April, 1919; 51 Chicago Legal 
News 11, August 8, 1918. 

Cases upon the Federal Trade Commis- 
sion act, 52 Chicago Legal News 190, Jan- 
uary 8, 1920. 



Unfair competition — At common law 
and under the Federal Trade Commis- 
sion act, 20 Columbia Law Review 328^ 
March, 1920. 

Unfair competition — Efforts to define, 

29 Y*le Law Journal 1-28, November ^ 
1919; 48 Chicago Legal News 148-152, De- 
cember 9, 1915. 

Unfair methods of competition, 25 Yale 
Law Journal 20; 9 Political Science Quar- 
terly 282, June, 1914, 283. 

Comments on the modem law of unfair 
trade, 3 Illinois Law Review 551, April, 
1909. 

Unfair competition and its late Devel- 
opments, Report of American Bar Asso- 
ciation, 1920, page 400. 

Is deception a necessary ingredient of 
unfair competition? 30 Harvard Law Re- 
view 166, December, 1916. 

Use of trade name of another to distin- 
guish noncompetitor goods, 48 American 
Law Review 601, July, 1914. 

Competition and the law, 15 Harvard 
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Principles of Economics, volume 2, 
chapter 63, F. W. Taussig. 
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CONSTITUTIONALITY OF ACTS FROM WfflCH THE FEDERAL 
TRADE COMMISSION DERIVES ITS POWEfeS. 

The. power of Congress to delegate certain functions to various 
administrative bodies which it has created from time to time has 
been the subject of attack by those adversely affected, and as a 
result has been brought before the courts for final determination. 
While it has been held in these cases that Congress may not delegate 
its purely legislative powers or powers which must be exclusively 
exercised by the courts, it may lay down general rules of action 
under which a commission may proceed in the ascertainment of facts 
or the reaching of conclusions, with a view to making orders within 
the rules so laid down. 



CONSTITUTIONALITY OF THE CLAYTON 

ACT. 

"Clayton Act, October 15, 1914, chap- 
ter 323, paragraph 3 (38 Stat., 731) making 
it unlawful for any person engaged in 
commerce, in the course of such com- 
merce, to lease or sell goods, machinery, 
etc., on any condition, agreement, or 
understanding that the lessee or purchaser 
shall not use or deal in goods or machinery 
of a competitor of the lessor or seller, 
where the effect may be to substantially 
lessen \ competition or tend to create a 
monopoly, as applied to leases made in 
the conduct of interstate business, is 
within the constitutional power of Con- 
gress." (Syllabus.) (United States v. 
United Shoe Machinery Co., 234 Fed. 
128.) 

'* Clayton Act, paragraph 3 (Comp. St., 
par. 8835c), prohibiting leases or sales in 
interstate commerce on the condition that 
the lessee or purchaser shall not use or 
deal in the goods of competitors, where 
the effect of such lease or sale or condition 
may be to substantially lessen competi- 
tion or tend to create a monopoly, is not, 
as applied to provisions in leases of pat- 
ented machines, unconstitutional, as 
depriving the patentee of rights, in viola- 
tion of the fifth amendment to the Con- 
stitution, though such provisions were 
recognized as valid prior to its enact- 
ment." (Syllabus.) (United States v. 
United Shoe Machinery Co., 264 Fed. 138; 
affirmed by U. S. Supreme Court in de- 
cision Apr. 17, 1922.) 



CONSTITUTIONALITY OF FEDERAL TRADE 
• COMMISSION ACT. 

The question of the constitutionality 
of the Federal Trade Commission act has 
been passed upon recently by the courts 
and has been sustained. 

"The contention that the act of Con- 
gress is unconstitutional for any of the 
reasons specified is without merit, as it is 
manifestly within the power of Congress to 
legislate generally in respect to the busi- 
ness that may or may not be imposed 
upon foreign, and interstate commerce, 
and it is also within its power to declare 
what would be fair and what are unfair 
methods and dealings in relation thereto, 
and how the same should be ascertained 
and determined." (Hurst i'. Federal 
Trade Commission, 268 Fed. 784.) 

**The authority given the Federal 
Trade Commission to determine what 
methods of competition a given trader 
employs, and, provisionally, to deter- 
mine whether such methods are unfair, 
subject to right of review by the courts, 
does not confer on the commission judicial 
powers, or invalid executive or adminis- 
trative authority, contrary to Const, arts. 
1, 2, 3, in view of the fact that the com- 
mission's determination is not only sub- 
ject to review, but is enforceable only 
by the courts." (Syllabus.) (National 
Harness Mfrs. Assn. v. Federal Trade 
Commission, 268 Fed. 705.) 

"With the increasing complexity of 
human activities many situations arise 
where governmental control can be 
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secured only by the 'board' or 'com- 
mission' form of legislation. In such 
iRstancos Congi-esc? declares the public 
policy fixes the general principles that 
are to control, and charges an adminis- 
trative body with the duty of ascertaining 
within particular fields from time to 
time the facts which bring into play the 
principles established by Congress. 
Though the action of the commission in 
finding the facts and declaring them to 
be specific offenses of the character em- 
braced within the general definition by 
Congress may be deemed to be quasi 
legislative, it is so only in the sense that 
it converts the actual legislation from a 
static into -a dynamic condition. But 
the converter is not the electricity. And 
though the action of the commission in 
ordering desistance may be counted 
quasi judicial on account of its form, 
with respect to power it is not judicial, 
because a judicial determination is only 
that which is embodied in a judgment or 
decree of a court and enforceable by 
execution or other writ of the court." 
(Sears. Roebuck & Co. v. Federal Trade 
Commission. 258 Fed. 307, 312.) 

IN GENERAL. 

Where an act of Congress provided that 
whenever the Secretary of War shall have 
reason to believe that any bridge over 
any navigable waterway of the United 
States is unreasonably obstructed to the 
free navigation of such waters, it shall 
be his duty, after hearing, to order alter- 
ation of the bridge so as to render naviga- 
tion unobstructed, specifying changes to 
be made and prescribing reasonable time 
in which to make them, it was held not to 
confer upon that officer as head of an 
executive department, * 'powers strictly 
legislative or judicial in nature, or which 
must be exclusively exercised by Congress 
or by the courts.*' (Union Bridge Co. v. 
United States, 204 U. S. 365.) 

"The Congress may not delegate its 
purely legislative power to a commission, 
but having laid down the general rules 
of action under which a commission shall 
proceed, it may require of that com- 
mission the application of such rules to 
particular situations and the investiga- 



tion of facts, with the view to making 
orders in a particular matter within the 
rules laid down by the Congress.'* 
(I. C. C. V. Goodrich Transit Co., 224 
U. S. 194, 214.) 

"* * * We see no reason whv a 
State may not consistently with due 
process of law prohibit any unjust dis- 
crimination by a domestic railroad com- 
pany. * * * The statute does not 
' define unjust discrimination, but leaves 
it to the commission, upon hearing, to 
determine what rates are unjust 'and 
discriminatory, and to make orders for 
other fares, which in its judgment are 
not open to such objection. The statute 
expressly provides for a judicial review 
by the courts of the orders of the com- 
mission to test the lawfulness of the fares 
fixed and" the reasonableness of regula- 
tions prescribed by the commission.'* 
(Portland R. L. & P. Co. r. Railroad 
Commission of Oregon, 229 U. S. 397.) 

"Even where it is essential to maintain 
strictly the distinction between the ju- 
dicial and other branches of the Govern- 
ment, it must still be recognized that the 
ascertainment of facts, or the reaching of 
conclusions upon evidence taken in the 
course of a hearing of parties interested, 
may be entirely proper in the exercise of 
executive or legislative as distinguished 
from judicial powers. The legislature, 
had it seen fit, might have conducted 
similar inquiries through committees of 
its members, or specially constituted 
bodies, upon whose report as to the reason- 
ableness of existing rates it would decide 
whether or not they were extortionate 
and whether other rates should be estab- 
lished, and it might have used methods 
like those of judicial tribunals in the 
endeavor to elicit the facts. It is 'the 
nature of the final act' that determines 
'the nature of the previous inquiry."* 
(L. & N. R. Co. V. Garrett, '231 U. S. 
298, 307.) 

(See also Field v. Clark, 143 U. S. 692; 
Butterfield v. Stranahan, 192 U. S. 470.) 

CUBBENT ABTICLES AND DISCUSSIONS. 

Constitutionality of investigatory 
powers of Federal Trade Commission, 8 
California Law Review 241, May, 1920. 
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INTERSTATE COMMERCE. 

Definitions of commerce have been given by the courts in a variety 
of forms, some of which are as follows : 

^^ Commerce, in its simplest signification, means an exchange of 
goods; but in the advancement of society, labor, transportation, 
mtelligence, care, and various mediums of exchange, become com- 
modities and enter into commerce; the subject, the vehicle, the 
agent, and their various operations, become the objects of commer- 
cial regulation." (Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 229.) 

*' Commerce, undoubtedly is traffic, but it is something more; it 
is intercourse. It describes the commercial intercourse between 
nations, and parts of nations, in all its branches, and is regulated hy 
prescribing rules for carrying on that intercourse.'' (Gibbons v. 
Ogden, 9 Wheat. (U. S.) 1, 189.) 

''Commerce among the several States comprehends traffic, inter- 
course, trade, navigation, communication, the transit of persons 
and the transmission of messages by telegraph — indeed, every species 
of commercial intercourse among the several States, but not to that 
commerce, completely internal 'which is carried on between man and 
man, in a State, or between different parts of the same State, and 
which doesn ot extend to or affect other States.' '^ (Adair v. U. S.^ 
208 U. S. 161, 177.) 

''Commerce is not a technical legal conception, but a practical 
one drawn from the course of business." (Savage v. Jones, 225 
U. S. 501 ; Swift & Co. v. U. S., 196 U. S. 665.) 

"Commerce is the sale or exchange of commodities, but that 
which the law looks upon as the body of commerce is not restricted 
to specific acts of sale or exchange. It includes the intercourse — 
all the initiatory and intervening acts, instrumentalities, and deal- 
ings — that directly bring about the sale or exchange'." (U. S. v. 
Swift & Co., 122 Fed. 529.) 

"'Interstate commerce' comprehands intercourse for the pur- 
poses of trade in any and all of its forms, including transportation,^ 
purchase, sale, and exchange of commodities between the citizens of 
different States; and if any commercial transaction reaches an 
entirety in two or more States, and if the parties dealing with refer- 
ence to that transaction deal from different States, then the whole 
transaction is a part of the interstate commerce of the United States,^ 
and subject to regulation by Congress under the Constitution." 
(In re Charge to Grand Jury, 151 Fed. 838.) 

"Commerce among the States within Constitution, article 1^ 
paragraph 8, clause 3, is not confined to transportation from one 
State to another, but comprehends all' commercial intercourse 
between the different States, and all component parts of such inter- 
course." (Dahnke-Walker Milling Co. v. Bondurant, 42 Sup. Ct.^ 
p. 106.) 
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WHAT CONSTITUTES INTEBSTATE COM- 
MEBGE— SPECIFIC CASES. 

*'A corporation engaged in the manu- 
facture and Bale of tobacco in its various 
forms, which purchases its raw materials 
and supplies in different States and in 
foreign countries, and ships them by 
means of common carriers into other 
States for manufacture, and its products 
from one State into another between its 
different factories and agencies, and sells 
the same by means of agencies and sales- 
men throughout the United States and 
in the markets of the world, is engaged in 
* interstate commerce,' and it is immate- 
rial that it distributes its products by 
means of common carriers or that the title 
technically passes on delivery to such 
carriers." (Syllabus.) (U. S. v. Amer- 
ican Tobacco Co., 164 Fed. 705.) 

(See also 221 U. S. 106.) 

The business of a grain elevator which 
consists in purchasing from producers 
within the State grain, almost all of which 
was transported for resale in markets in 
another State is interstate commerce. 
(Lemke v. Farmers Grain Co., etc., 42 
Sup. Ct. 214.) 

"A manufacturing company which 
makes its product in one State and stores 
it in warerooms in other States, where it 
is sold, the trade extending over several 
States, is engaged in interstate com- 
merce." (Syllabus.) U. S. v. Standard 
Sanitary Mfg. Co., 191 Fed. 172, affirmed 
in 226 U. S. 20.) 

(See also Rearick v. Penn., 203 U. S. 
507.) 

**When cattle are sent for sale from a 
place in one State, with the expectation 
they will end their transit, after purchase, 
in another State, and when in effect they 
do so, with only the interruption neces- 
sary to find a purchaser at the stockyards, 
and when this is a constantly recurring 
course, it constitutes interstate commerce 
and the purchase of the cattle is an inci- 
dent of such commerce." (Syllabus.) 
(Swift & Co. V. United States, 196 U. 8. 
375; see 122 Fed. 529.) 

(See also U. S. v. Hopkins, 171 U. S. 
578.) 

The transportation of passengers be- 
tween this country and Europe forms 



part of the commerce of the United States 
with foreign nations; and Congress has 
power to prohibit all (Contracts, combina- 
tions, and conspiracies in restraint of such 
part of such commerce. (U. S. v. Ham- 
burg-American Line, 200 Fed. 806.) 

A single shipment of a commodity, as 
tobacco, from one State into another to be 
marketed, constitutes interstate trade 
and commerce, within the meaning of 
the Sherman law. (Steers v. U. S., 
192 Fed. 1.) 

* * A corporation manufacturing its prod- 
uct in New Jersey, and buying also from 
other manufacturers and jobbers, which 
ships from there to its warehouses in Mas- 
sachusetts and New York from which 
sales are made in those States and in Con- 
necticut, is engaged in interstate com- 
merce, and as such is subject to the pro- 
hibitions of the Sherman law, against re- 
straints of trade and monopolies. (Stand- 
ard Sanitary Mfg. Co. v. U. S., 226 U. S. 
20.) 

Tugs employed in the business of tow- 
ing into and out of harbors and between 
ports vessels so engaged are themselves 
instrumentalities of interstate commerce. 
(U. S. V. Great Lakes Towing Co., 208 
Fed. 742.) 

Photo-play films, shipped from one 
State to another, are subjects of inter, 
state commerce, and fall within the scope 
of the Sherman law, prohibiting unreason- 
able and undue restraint of trade and 
commerce. (U. S. v. Motion Picture 
Patents Co., 225 Fed. 800.) 

"('Ommerce is conducted among the 
States within the meaning of the Federal 
Constitution by a corporation engaged in 
imparting instructions by correspond- 
ence, whose business involves the solici- 
tation of students in other States by 
local agents who also collect and forward 
to the home office the tuition fees, the 
textbooks and instructions being for- 
warded from the home office in one State 
to the student in another by mail or 
express. ' ' ( Syllabus. ) (International 
Text Book Co. v. Pigg. 217 U. S. 91.) 

'*The switching of empty cars to and 
from a connection with an interstate rail- 
road to a sidetrack within the terminal of 
another railroad for the purpose of there 
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beine loaded uith goods for interstate 
commerce constitutes a part of inter- 
state commerce, although the switching 
may be entirely within the limits of a 
State." (Syllabus.) (111. Cent. R. R. 
V. II. R. Comm. of La., 236 U. S. 157.) 

(See also St. L., Santa Fe. & T. R. R. 
V, Seale, 229 U. S. 156.) ' 

"Movement of staves from a point in 
Louisiana to a seaport in Louisiana, said 
movement being wholly within the said 
State, on local bills of lading but intended 
for and actually being exported to a 
foreign country, held^ that it is the essen- 
tial character of the commerce, not the 
accident of local or through bills of lad- 
ing which determine Federal or State 
control over it, and it takes character as 
'interstate commerce or foreign commerce 
when it is actually started in the course 
of transportation to another State or to ft 
foreign country." (Syllabus.) (Railroad 
Commission of Louisiana v, Texas & 
Pacific R. R. Co., 229 U. S. 333.) 

(See also Sou. Pac. Terminal R. R. v. 
Interstate R. R. Comm., 219 U. S. 498; 
Texas & New Orleans R. R. Co. v, Sabine 
Trans. Co., 227 U. S. 111.) 

''The business of taking orders in one 
State for portraits made in another State 
is interstate commerce; and if the original 
order contemplates an option to have a 
frame also sent from the other State, the 
business' is one affair and exempt from 
imposition of license fee by the State in 
which the sale is made." (Syllabus.) 
(Davis V. Virginia, 236 U. S. 697.) 

(See also Caldwell v. N. C, 187 U. S. 
622; Stewart v. Michigan, 232 U. S. 665; 
Robbins v. Taxing Dist. of Shelby 
County, Tenn., 120 U. S. 489; Crenshaw 
V, Arkansas, 227 U. S. 389; Weeks v, U. S., 
245 U. S., 618, 622; Dozier v. Alabama, 
218 U. S. 124.) 

Transportation, by means of pipe lines, 
of its own property from one State to 
another, held to be interstate commerce, 
when the property so transported is 
acquired by purchase, (Pipe Line Cases, 
234 U. S. 648.) 

(See also Standard Oil Co. v, U. S., 221 
U. S. 1.) 



Commerce, in the constitutional sense, 
includes the instrumentalities bv which 
commerce is carried on, and extends to 
the coal cars owned by a railway company 
engaged in interstate commerce, in which 
it receives from the tipple of the coal 
mines along its line coal purchased by it 
and used solely for its own fuel purposes. 
(Interstate Commerce Commission v. 
Illinois Central R. R. Co., 215 U. S. 452.) 

The telegraphic transmission of the 
quotations of the New York Stock Ex- 
change to the Boston office of the tele- 
graph companies where they are trans- 
mitted by an operator to tickers in the 
offices of brokers within the State does 
not lose its character as interstate' com- 
merce until it is completed by delivery 
in the office of the brokers. (Western 
Union Tel. Co. v. Foster, 247 U. S. 105.) 

(See also LeLoup v. Port of Mobile, 127 
U. S. 640; W. U. Tel. Co. v, Texas, 105 
U. S. 460.) 

An agreement resulting in an associa- 
tion of dealers all located and selling tile 
wholly within the State of California and 
manufacturers located in other States, 
when the by-laws of the said association 
provide that the manufacturer shall sell 
tiles only to members of the association, 
and that the dealers (members of the 
association) shall not sell or dispose of any 
unset tile for less than list price to any 
person or persons not members of said 
association; the said list price being 50 
per cent higher than the price at which 
tile could be sold to members, held to be 
a restraint of interstate commerce not- 
withstanding the fact that sale of tile by 
the dealers were transactions wholly with- 
in the State of California. (Montague v, 
Lowry, 193 U. S. 38.) 

Where an agreement was entered into 
by manufacturers of pipe located, one in 
Ohio, one in Kentucky, two Ln Alabama, 
and two in Tennessee, by the terms of 
which said agreement the six manufac- 
turers undertook to regulate the price of 
all pipe manufactured and sold by them 
it was held, ** Where the contract is for the 
sale of the article and for its delivery in 
another State, the transaction is one of 
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interstate commerce, although the vendor 
may have also agreed to manufacture it in 
order to fulfill his contract of sale." 
(Addyston Pipe Go. v. U. S., 175 U. S. 
211.) 

Paying the fare of women from one 
State to another, or buying the tickets 
for transportation or aiding or abetting in 
such transactions, when the purpose of 
such journey was for immoral purposes, 
held to be interstate commerce, even 
though the women went willingly and 
without restraint and where there was 
no element of hiring or exploiting the 
women for immoral purposes. (Caminet- 
ti V. U. S., 242 U. S. 470; Hoke v. U. S., 
227 U. S. 308; Athanasawv. U. S., 227 U. 
S. 326; Wilson v. U. S., 232 U. S. 563.) 

A flock of 10,000 sheep being driven 
from Utah by a direct route across Wyo- 
ming to Nebraska is the subject of inter- 
state commerce and therefore exempt 
from taxation under Wyoming laws au- 
thorizing the taxation of sheep brought 
into the State for grazing, although the 
sheep while in transit may have been 
permitted to support themselves by graz- 
ing over land one-fourth of a mile in width 
and the transit may have taken over 50 
days. (Kelley v. Rhoads, 188 U. S. 1.) 

An agent of a railroad, operating a con- 
tinuous line of railway between Chicago 
and New York, who is engaged in Califor- 
nia in soliciting business for said railroad, 
is engaged in interstate commerce. (Mc- 
Call V. California, 136 U. S. 104.) 

The traffic carried on by a Kentucky 
street railway corporation in connection 
with an Ohio corporation operating on 
the Ohio side of the Ohio River, in trans- 
porting passengers upon continuous and 
connecting tracks and across an inter- 
state bridge between points in Covington, 
Ky., and Cincinnati, Ohio, by means of 
continuous trips and a single fare and 
under practically the same management, 
is interstate commerce. (South Coving- 
ton and Cincinnati Street Ry. Co. v. 
Covington, 235 U. S. 537.) 

Where a resident of Kansas established 
a warehouse and oflBice in Missouri directly 
across a river which was the boundary 
between the two States, and received at 



such office in Missouri orders by mail and 
telephone from Kansas for beer, and from 
such warehouse in Missouri delivered the 
beer so ordered in wagons to the homes in 
Kansas of the persons ordering same, and 
the beer was paid for by checks or money 
forwarded to the Missouri office by mail 
or otherwise, and the drivers delivering 
said beer neither took orders for same nor 
received payment for same, held to be 
interstate commerce. (Kirmeyer v. Kan- 
sas, 236 U. S. 568; same principal involved 
in Heyman v. Hays, 236 U. S. 178.) 

(See also U. S. v. Hill, 248 U. S. 420.) 

A Connecticut manufacturer main- 
tained in Boston, Mass., a selling office 
with one office salesman and four other 
salesmen who travel throughout New Eng- 
land soliciting and taking orders subject 
to approval by the home office in Con- 
necticut,and ships direct to the purchaser. 
No stock of goods is kept in Boston office, 
only samples used in soliciting and 
taking orders. Such a business is inter- 
state. (Cheney Brothers Co. i;. Mass., 24® 
U. S. 147.) 

(See also Vance v, •Vandercock, 170 
U. S. 438.) 

A foreign corporation wnich shipped 
into the State a tank car of oil and a car- 
load of steel barrels containing just the 
quantity of oil and the number of barrela 
necessary to fill orders from two towns in 
the State which had been taken pre- 
viously by a traveling salesman, billing 
the cars to one town at which the orders 
from there were to be and were filled 
and then rebilled such cars to the other 
town where the orders from that place 
could be and were filled, could not be 
subject to a privilege tax without vio- 
lating the commerce clause of the Federal 
Constitution, the intrastate transpor- 
tation being both in fact and in law a 
connected part of a continuous interstate 
movement. (Western Oil Co. v. Lips- 
comb, 244 U. S. 346.) 

(See also P. R. R. Co. v. Sonmen Shaft 
Coal Co., 242 U. S. 120.) 

A railroad employee carrying bolts 
to repair a bridge used in interstate 
commerce is engaged in interstate com-^ 
merce himself. (Pederson v, D., L. &. 
W. R. Co., 220 U. S, 146.) 
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A stolen car driven across State line, 
held transported in interstate commerce. 
(Kelly V. U. S., 277 Fed. 405.) 

The fact that a carrier to which goods 
are delivered is not a common carrier 
but the purchaser's own carrier, does not 
affect the interstate character of the trans- 
action. (U. S. V. Simpson, 252 U. S. 465.) 

The fact that goods are sold for con- 
sumption or use and not for resale does 
not change the interstate character of 
the commerce. (U. S. v. Simpson, 252 
U. S. 465; Norfolk & Western Ry. Co. v. 
Sims, 191 U. S. 441.^ 

The purchase of wheat in Kentucky 
for delivery on board care at a point in 
Kentucky was interstate commerce where 
the buyer in continuance of its early prac- 
tice was purchasing grain for shipment 
to its mill in Tennessee. In deliverii:^ 
its opinion in this case the court said: 

*'The State court stresses the fact that 
the contract was made in Kentucky and 
was to be performed there, putting aside 
the further facts that the delivery wafe 
to be on board the cars and that the 
plaintiff, in continuance of his prior 
practice, was purchasing grain for ship- 
ment to its mill in Tennessee. We think 
the facts so neglected have a material 
bearing and should have been considered. 
They showed that what otherwise seemed 
an interstate transaction was a part of 
interstate commerce." (Dahnke- Walker 
Mill Co. V. Bondurant, 42 Sup. Ct. 106.) 

If goods go beyond the territorial 
jurisdiction of the United States — 
that is, out upon the high seas — it is 
foreign commerce. (Lord v. Steamship 
Co., 102 U. S. 541; The Abby Dodge, 223 
U. S. 166.) 

Lottery tickets are subjects of traffic 
and thegrefore are subjects of commerce 
and their carriage from State to State 
is interstate commerce. (Champion v, 
Ames, 188 U. S. 321.^ 

''It may be conceded that every lease 
is not commerce, but that is not conclu- 
sive that none may be. Each case must 
be determined from the peculiar facts 
shown to exist in that case. When a cor- 
poration with milUons of capital, doing 
an annual business amounting to millions 



of dollars, sees proper to conduct its busi- 
ness by only leasing its chattels, instead 
of selling them, why is it not as much en- 
gaged in commerce as if it sold them out- 
right?" (United States r. United Shoe 
Machinery Co., 234 Fed. 127; (see 264 
Fed. 138, which was affirmed by U. S. 
Supreme Court in decision of April 17, 
1922.) 

Advertising posters are shipped in in- 
terstate commerce throughout the coun- 
try and posted upon bill boards by men 
engaged in that as a regular business. In 
order to monopolize this business, to limit 
the display of posters to the boards of 
members of the organization and to fix 
prices the defendants entered into a com- 
bination, which combination was held 
illegal. (U. S. v. Bill Posters Assn., 235 
Fed. 540, D. C. 111., March 14, 1916.) 

a* ♦ ♦ the question presented is 
whether unjust discrimination of this 
character is a subject which falls within 
the- scope of the jurisdiction conferred 
upon the Interstate Commerce Commis- 
sion; that is, whether there is an absence 
of such jurisdiction merely because the 
plaintiff sold its product, which was to be 
transported to other States, f. o. b. at its 
mines. 

''This question must be answered in 
the negative. In determining whether 
commerce is interstate or intrastate re- 
gard must be had to its essential charac- 
ter. Mere billing, or the place at which 
^tle passes, is not determinative." 
(Penna. R. R. Co. v. Clark Coal Co., 238 
U. S. 456, 465.) 

The defendants were booking agencies 
accustomed to enter into contracts with 
theatrical performers requiring them to 
go from State to State and give perform- 
ances in different theaters on the circuit, 
and also to transport sta^e properties, etc., 
in interstate journeys. The defendants 
entered into an agreement among them- 
selves to employ no performer who played 
outside the Keith circuit and the Orph- 
eum circuit and to blacklist any performer 
who violated his agreement, and to refuse 
to act for any theater that disregarded the 
blacklist and to refuse to employ any 
agent who had obtained employment for 
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a perfonner outside the two named cir- 
cuits . Marienelli , another booking agent, 
was blacklisted and sued for triple dam- 
ages. The court, overruling a demurrer 
on the ground that the defendants were 
not engaged in interstate commerce, held 
the interstate element in the case at bar 
as *' essential" not ** accidental." The 
necessary effect of the combination is to 
restrain interstate movement of actors. 
Although a combination among local 
playhouses might have the same effect, 
fluch a combination may be distinguished 
upon the ground that the agreements in 
this case specifically provide for inter- 
state transactions, making the restraints 
"direct." MetropoHtan Opera Co. v. 
Hammerstein, 162 App. Div. 91, distin- 
guished. (Marienelli (Ltd.) v. United 
Booking Offices of America, 227 Fed. 165.) 

A carrier operating its own constniction 
train which hauls its own rails and prod- 
ucts from a point in one State to a point 
in another State, for its own use, is en- 
gaged in interstate commerce. (U; S. 
V. 0. M. & St. P. R. R. Co., 149 Fed. 486.) 

The gathering within the State by a 
pipe-line company of oil which it is re- 
quired to hold in storage for the owners 
until it receives directions for shipment, 
but which it was authorized to mingle 
with the general mass of oil in its pipes 
and tanks, is interstate commerce as to 
such oil as it subsequently sends out of 
the State, regardless of whether it is merely 
a bailor of the oil or becomes the owner 
thereof and indebted to the producer for 
the value. (Eureka Pipe Line Co. v, 
Hallahan, 42 Sup. Ct., p. 101.) 

(See also United Fuel Gas Co. v. Halla- 
han, 42 Sup. Ct., p. 105.) 

WHEN INTERSTATE COMMEBCE IS NOT 
INVOLVED— SPECIFIC CASES. 

The business of buying and selling live 
stock at stock yards in a city by members 
of a stock exchange as commission mer- 
chants is not interstate commerce, al- 
though most of the purchases and sales 
are of live stock sent from other States, 
and the members of the stock exchange 
are employed to sell by letter from the 
owners of the stock in other States, and 
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send agents to other States to solicit bufid- 
ness, and advance money to the cattle 
owners, and pay their drafts, and aid 
them in making the cattle fit for market. 
(Hopkins v. United States, 171 U. S. 578.) 

A commission agent who sells cattle at 
their place of destination, which are sent 
from another State to be sold, is not en- 
gaged in interstate commerce; nor is his 
agreement with others in the same busi- 
ness, as to the commissions to be charged 
for such sales, void as a contract in re- 
straint of that conmierce. (Hopkins v. 
United States, 171 U. S. 578.) 

(See also Anderson v. U. S., 171 U. S. 
604.) 

Where a contract relates to commerce 
between points within a State, both on a 
boundary river, it will not be construed 
as falling within the prohibitions of the 
Sherman law because the vessels affected 
by the contract sail over soil belonging to 
the other State while passing between 
the interstate points. (Cincinnati, etc., 
Packet Co. v. Bay, 200 U. S. 179.) 

(See also Lehigh Valley R. R. v. Pa., 145 
U. S. 192; Wilmington Transp. Co. v. 
R. R. Comm. of Calif., 236 U. S. 151.) 

Note.— The decision in this latter case does not 
overrule the dedsion handed down in Lord v. Steam- 
ship Co., 102 U. S. S21, which held that while navi- 
gating the high seas between ports of the same State, 
a vessel of the United States is, together with the 
business in which she is engaged, subject to the regu- 
lating power of Congress. 

Logs which have been cut and floated 
down a stream to a boom or sorting gap 
from which they will be shipped by rail 
as needed to a point outside the State are 
not, while awaiting delivery to the rail- 
road company, the subject of interstate 
commerce so as to be exempt from State 
taxation. (Diamond Match Co. v. Onto^ 
nagon, 188 U. S. 82.) 

The business of selling or delivering 
sewing machines is not interstate com- 
merce as applied to a foreign corporation 
which maintains a store or regular place of 
business in each county from which all of 
the local agents from said county are sup- 
plied with sewing machines and appurte- 
nances to be taken into the rural districts 
in said county for sale or rent, all transac- 
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tions entering into such sale or rent being 
completed within a single county. (Sin- 
ger Sewing Machine Co. i;. Alabama, 233 
U. S. 304.) 

(See also Emert v. Missouri, 156 U. S. 
296; Browning v. Waypross, 252 U. S. 16.) 

Where a domestic corporation selling 
within the limits of a single State automo- 
biles built by a manufacturer in another 
State under an agreement by which the 
manufacturer built for and sold to the do- 
mestic corporation for cash, deliveries to 
be made as soon after receipt of order as 
was practicable; the "shipments being 
made with sight drafts and bill of lading 
attached; and the domestic corporation 
sold such automobiles to persons within 
the State, there being nothing to connect 
the ultimate buyer with the manufacturer 
except a warranty, the sale by the domes- 
tic vendor to the ultimate vendee is not 
interstate, the relation of principal and 
agent between the manufacturer and the 
domestic corporation not existing, so far 
as the buyer is concerned. (Banker 
Bros. Co. V. Penn., 222 U. S. 210.) 

Where oil, which is the product of ite 
own oil wells, is transported by means of 
pipe lines from the oil field in one State 
to the refinery in another State, such re- 
finery being owned by the same corpora- 
tion, held not to be interstate commerce 
so as to make the owners of such pipe line 
common carriers. (Pipe Line Case, 234 
U.S. 548.) 

That an article is manufactured for ex- 
port to another State does not make it an 
article of interstate commerce. The in- 
tent of the manufacturer does not deter- 
mine when the article belongs to com- 
merce. (U. S. V. Knight, 156 U. S. 1.) 

(See also Arkadelphia Milling Co. v. St. 
Louis Southern Ry. Co., 249 U. S. 134.) 

The production of commodities within 
a State even if the commodities were in- 
tended for interstate commerce transpor- 
tation, does not make their production 
subject to Federal control under the com- 
merce power. (Hammer v. Dagenhart, 
247 U. S. 251.^ 

The business of taking orders on com- 
mission for the purchase and sale of grain 
and cotton, for future delivery and trans- 
mitting them to other States, is not inter- 



state commerce. (Ware & Leland v. Mo- 
bile County, 209 U. S. 405.) 

The regulation of the charges of grain 
elevators by the legislatures of a State iff 
not a regulation of interstate commerce, 
although the grain passing through it is 
brought from another State and is destined 
to a foreign country. (Budd v. New 
York, 143 U.S. 517.) 

(See also Minn. v. 111., 94 U. S. 113; 
Brass v. Stoeser, 153 U. S. 391; Cargill v. 
Minn., 180 U.S. 452.) 

The business of hiring laborers in a 
State to engage in work outside of said 
State is not so immediately connected 
with interstate transportation or inter- 
state traffic as to make those who follow it 
engaged in interstate cotamerce so that a 
tax on such occupation would constitute 
a burden on such commerce. (Williams 
V. Fears, 179 U. S. 271.) 

A broker dealing in foreign bills of ex- 
change is not engaged in commerce but 
in supplying an instrument of commerce. 
(Nathan v. La., 8 How. 73.) 

Negotiable instruments are not instru- 
ments of commerce. (Lottery case, 188 
U. S. 321; Fairbanks v, U. S., 181 U. S. 
283.) 

Neither the business of mutual life 
insurance, fire insurance, or marine in- 
surance nor contracts for such insurance 
is interstate commerce. (New York Life 
Insurance Co. v. Craven, 178 U. S. 389; 
Hooper v. Calif., 155 U. S. 647; Paul v. 
Virginia, 8 Wall. 168.) 

Logs cut in New Hampshire and as- 
sembled near a watercourse for floating 
to Maine when the rise of the water 
would permit was not interstate commerce 
so as to prevent taxation in New Hamp- 
shire. The court said: 

"Until actually launched on its way 
to another State or committed to a com- 
mon carrier for transportation to such 
State, its destination is not fixed and cer- 
tain. It may be sold or disposed of 
within the State and never put in course 
of transportation out of the State." (Coe 
V. Errol, 116 U. S. 517.) 

There is no such connection between 
interstate commerce and membership in 
a labor organization as to authorize 
Congress by act of June 1, 1898, section 10^ 
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to make it a crime against the United 
States for an agent of an interstate carrier 
to discharge an employee because said 
employee is a member of a labor organi- 
zation. (Adair v. U. S., 208 U. S. 161.) 
Where a foreign manufacturing cor- 
poration under the laws of New York is 
engaged in the business of manufacturing, 
shipping, and erecting railroad signal de- 
vices in other States and where in carry- 
ing out its contracts as provided for in said 
contracts, it is necessary to employ in 
the State in which said apparatus is being 
erected, labor, skilled and unskilled, to 
dig ditches for the wires, to construct 
cement foundations, and to paint the 
completed structures, such employment 
of labor is local business, separate and 
distinct from interstate commerce and 
is not exempt from the provisions of a 
State law requiring every foreign cor- 
poration to obtain a certificate from the 
State corporation commission to do busi- 
ness in the State. (General Railroad 
Signal Go. v. Virginia, 246 U. S. 500.) 

Note. — In connection with this opinion the 
court said: ''It seems proper, however, to add that 
the case is on the border line." 

The delivery in Florida to a customer 
by a Florida merchant of coupons, profit- 
sharing certificates, or other evidence of 
indebtedness or liability, redeemable in 
premiums, in connection with sales of 
merchandise at retail, is not interstate 
conmierce, although the coupons may 
have been inserted in the retail packages 
by the manufacturer or shipper outside 
of the State and are redeemable outside 
of the State. (Rast v. Van Deman, 240 
U. S. 342.) 

Where a Virginia corporation makes 
typesetting machines in Pennsylvania, 
selling same in interstate commerce and 
maintains a place of business in Mas- 
sachusetts where it keeps on hand a stock 
of the various parts of its machines as 
may be requisite for purposes of repair 
and sells these parts to parties in Mas- 
sachusetts using its machines, such busi- 
ness of selling is purely local and subject 
to local taxation. (Cheney Bros. Co, v. 
Massachusetts, 246 U. S. 147.) 

A business conducted by an advertising 
agency, of placing, by contracts with 



publishers, advertisements for manufac- 
turers and merchants, in magazines which 
are published and distributed throughout 
the United States, is not interstate com - 
merce, although the circulation and dis- 
tribution of the publications themselves 
be such. (Blumenstock Bros. Advertis- 
ing Agency v. Curtis Publishing Co., 252 
U. S.-436.) 

Where coal was mined in Pennsylvania 
and shipped by water to New Orleans to 
be there sold in open market for account 
of the owner in Pennsylvania, and al- 
though it might be sold from the vessel 
upon which it was transported and loaded 
upon a vessel bound for a foreign port, 
still the coal was not in interstate com- 
merce so as to exempt it from local 
taxation, it being held to have become 
intermingled with the general property 
of the State of Louisiana upon arrival 
there, the coal being there for the purpose 
of remaining there imtil used or sold. 
(Brown v. Houston, 114 U. S. 622.) 

The sale and delivery of supplies from 
the warehouses of a concern to ships 
coming into ports located in the same 
State in which warehouses -are located, 
held not to constitute interstate or foreign 
commerce. (D. A. Winslow et al. v. 
Federal Trade Commission, 277 Fed. 206; 
Norden Ship Supply Co. v. Federal Trade 
Commission, 277 Fed. 206.- ^ 

''It makes no dif£erence that the manu- 
facturer intends his product for sale in 
other States and foreign countries. Such 
an intention does not alter the character 
of the combination to manufacture, and 
upon this principle it makes no differ- 
ence that the contract or combination 
is for the manufacture and sale of specific 
articles. It must go further, and pro\ide 
for the sale and transportation to other 
States of the specific articles; otherwise, 
what is proposed can not be said to look 
to interstate commerce." (Gibbs et al. 
V. McNeeley et al., 107 Fed. 210, 211, 212; 
see 102 Fed. 594 and 118 Fed. 120.) 

"Where one company had a contract 
with another, whereby that other was to 
manufacture and deliver goods to it in 
interstate commerce, and brought an 
action to compel performance of such 
contract by causing labor unions to be 
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enjoined from interfering with the 
manufacturing company in the produc- 
tion of its goods, it was held that acts in 
connection with a strike obstructing 
the operation of the plant and only inci- 
dentally and indirectly affecting inter- 
state commerce, do not constitute inter- 
ference with interstate commerce under 
the Sherman Act and the Clayton Act, 
which may be enjoined, in the absence 
of diversity of citizenship. ' ' (Gable et al. 
V. Vonnegut Machy. Co. etal., 274 Fed. 
66.) 

'^It appeared from the testimony that 
the respondent transported the bread 
in question in its own wagons from Fall 
River, Mass., to Tiverton and Stone 
Bridge, R. I., their wagons calling 
at the retail stores in those places and 
their drivers then and there selling the 
respondent's bread to such storekeepers 
as wanted to buy, and then and there 
delivering additional bread gratis to the 
purchasers, held, on basis of decision in 
Wagner v. City of Covington, December 
8, 1919, 251 U. S. 95, that interstate 
conmierce was not involved, and that 
the conmiission therefore had no juris- 
diction to hold unfair the giving of bread 
gratis under the circumstances con- 
cerned." (Ward Baking Co. v. Federal 
Trade Commission, 264 Fed. 330.) 

WHEN. IS INTERFERENCE WITH INTER. 
STATE COMMERCE DIRECT AND NOT IN- 
CIDENTAL OR SECONDARY? 

The effect upon interstate commerce Of 
a combination of a dominant portion of 
the dealers in fresh meat throughout the 
United States not to bid against, or 
only in conjunction with, each other in 
order to regulate prices in and induce 
shipments to the live-stock markets in 
other States, to restrict shipments, etc., 
with intent to monopolize commerce 
among States, is direct and not acci- 
dental or secondary as in U. S. v. E. C. 
Knight Co., 156 U. S. 1. (Swift & Co. v. 
United States, 196 U. S. 375.) 

Where cigarettes were shipped from 
North Carolina into Tennessee in pack- 
ages 3 inches in length and 1) inches wide 
containing 10 cigarettes unboxed but 
thrown loosely into baskets, held that 



such packages were not original pack- 
ages within the meaning of the law and 
that a law of Tennessee prohibiting the 
sale of cigarettes was an exercise of its 
police powers and such legislation would 
be respected,, though it might indi- 
rectly interfere with interstate commerce. 
(Austin V. Tennessee, 179 U. S. 343.) 

Where a manufacturer of goods habit- 
ually causes them to be carried on his 
vehicles over a bridge from Ohio to 
Covington, Ky., and there sells and deliv- 
ers the goods from the wagons in the 
original packages to customers in Cov- 
ington, the business is that of an itinerant 
vendor or peddler and may be taxed in 
Kentucky without imposing a direct 
burden on interstate commerce. The 
transportation across the State line is 
interstate commerce, but it is not this 
that is taxed, nor is such commerce a part 
of the business that is taxed. (Wagner v. 
City of Covington, 251 U. S. 96.) 

"Doubtless the power to control the 
manufacture of a given thing involves 
in a certain sense the control of its dis- 
position, but this is a secondary and 
not the primary sense; and although the 
exercise of that power may result in 
bringing the operation of commerce into 
play, it does not control it, and affects 
it only^ incidentally and indirectly." 
(U. S. V. E. C. Knight & Co., 156 U. S. 
1, 12.) 

"The effect upon interstate commerce 
must not be indirect or incidental only. 
An agreement entered into for the purpose 
of promoting the legitimate business of an 
individual or corporation, with no pur- 
pose to thereby affect or restrain inter- 
state commerce, and which does not 
directly restrain such commerce, is not, 
as we think, covered by the act, although 
the agreement may indirectly and re- 
motely affect that conmierce. We also 
repeat what is said in the case above 
dted, that Hhe act of Congress must have 
a reasonable construction, or else there 
would scarcely be an agreement or 
contract among business men that could 
not be said to have, indirectly or remotely, 
some bearing upon interstate commerce, 
and possibly to restrain it."' (U. S. v. 
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Joint Traffic Association, 171 U. S. 505, 
568.) 

"The object of the combination being 
to prevent interstate transportation (that 
is, prevent the shipment of switchboards, 
etc., from a point outside the State of 
Illinois to the city of Chicago), the mere 
fact that the means by which this object 
was to be accomplished was limited to 
interference with their installation in 
Chicago can not relieve the transaction 
of its interstate character." (Syllabus.) 
(Boyle V. U. S., 259 Fed. 803.) 

WHEN IS COMMEBCE UNLAWFULLY BE- 
STBAINED OB INTEBFEBED WITH? 

Interstate commerce is unlawfully 
restrained, in violation of the Sherman 
law, by a combination of independent 
meat dealers, in aid of an attempt to 
monopolize commerce in fresh meat 
among the States, to bid up prices for live 
stock for a few days at a time, in order to 
induce cattlemen in other States to make 
large shipments to the stockyards, or by 
a combination for the same purpose to fix 
the selling price of fresh meat, and to that 
end to restrict shipments, when necessary, 
to establish a uniform rule of credit to 
dealers and to keep a black list, or by a 
combination in aid of such purpose to 
make uniform and improper charges for 
cartage for the delivery of meat sold to be 
shipped to dealers and consumers in the 
several States. (Swift & Co. v. United 
States, 196 U. S. 375.) 

In order to come within the provisions 
of the statute, the direct effect of an agree- 
ment or combination must be in restraint 
of trade or commerce among the several 
States or with foreign nations. (Hopkins 
V. United States, 171 U. S. 578.) 

(See Lowe v.Lawlor, 208 U. S. 274.) 

Combinations, even among private 
manufacturers or dealers, whereby inter- 
state or international commerce is re- 
strained, are equally embraced by the act. 
(Northern Securities Co. v. United States, 
193 U. S. 197, 331.) 

Every combination or conspiracy which 
would extinguish competition between 
otherwise competing railroads, engaged 
in interstate trade or commerce and which 
would in that way restrain such trade or 



commerce, is made illegal by the act. 
(Northern Securities Co. i'. United States, 
193U. S.,197, 331.) 

Any combination of dealers, which in 
its direct and immediate effect forecloses 
all competition and enhances the purchase 
price for which a commodity would other- 
wise be delivered at its destination in 
another State, would be one in restraint 
of trade or commerce among the States, 
even though the article to be transported 
was still taxable at its place of manufac- 
ture. (Addyston Pipe Co. v. U. S., 175 
U. S. 211; Montague v. Lowry, 193 U. S. 
38.) 

Where labor organizations in Connecti- 
cut by means of threats and intimidations' 
restrained and prevented a manufacturer, 
also in Connecticut but engaged in manur- 
facturing and selling hats for transporta- 
tion to other States, from manufacturing 
said hats; and in other States by means 
of a boycott restrained and prevented 
customers of the said Connecticut manu- 
facturer from buying the hats, held to be 
a restraint of interstate commerce. The- 
fact that the means adopted to destroy 
the interstate traffic operated at one- 
end before physical transportation com- 
menced and at the other end after phys- 
ical transportation ended is wholly unim- 
portant, if the purpose was to prevent 
interstate commerce. (Loewe v. Lawlor^ 
208 U. S. 274.) 

(See also Gompers v. Buck Stove, etc., 
221 U. S. 418.) 

*'A conspiracy to prevent a manufac- 
turer who procures his supplies and dis- 
poses of his products by means of inter- 
state commerce from engaging in business 
at aU necessarily places restraint upon 
such commerce. The importation and 
exportation of articles of commerce are 
directly prevented . " ( Penna . Sugar Re- 
fining Co. V. American Sugar Refining Co. y. 
166 Fed. 254, 257.) 

''Manufacturers engaged in the produc- 
tion of goods which they intend to ship 
in interstate commerce are engaged in 
such commerce, even before the goods 
are made, so that a conspiracy to inter- 
fere with the manufacture of such goods 
is a conspiracy in restraint of trade or 
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foinrncrrft, under art July 2, 1S90, para- 
Kra])li 1 (Comp. St., par. H820), which 
may l)Ci onjoinod by the distrirt court 
nndiT Hcction 4 of that act ^Her. 8823), 
thon'th there is no interference with any 
nhi]>m(»nt of ^'oodn after they were ac- 
tually nianufaclured." (Syllabus.) 
nerk"t A M<»iHel Trunk Co., et al. v. 
Tnitod Leather workers' International 
T^nioM, Local l.od;,'(» or Union, Xo. Ofi, 268 
K<<(i. (;ii2. 

"Some of the coal companies were not 
aclMiilly en.u:a,«r(»d in interstate commerce 
at th(» time the alleired acts were commit- 
to(| by the def (Aidants; but they were 
pre])arin.'.r to do ho, and were prevented 
from HO (loins?, as they allepfe, by the 
wrours of the defendants. It was held 
i!\ l*(»iuiHylvania Su.i?ar Refininp Co. 
et al., by the Circuit Court of Appeals of 
tht» S,.'ond CiriMtit, lOG Fed. 254, 92 
(\ C. A. .'^1^, that: 

"'A conspiracy to prevent a manu- 
ficturer who ]^r(XHTri»8 his supplies and 
dis|u>scs of }\i8 products by means of 
interstate commerce from enj?asrinsf in 
busim\<s at all necessarily places re- 
straints upon such comitierce. Its flow 
is restricted and interrupted. The im- 
port at iot\ and exportation of articles of 
con\tuei\'e are din»ctly pre\ented, and 
none the U\^ so Inn^auj^e the conspiracy 
may be of so wide a scope as to interfere 
w i th i nt oi^ta t e comm erce also. * " (, Dowd 
t\ TnitiHi Mine Worker? of America, 235 

^SiK* also l^oyle i\ T. S. 259 Fed. 803.^ 

AXTITRIST ACT IKIKS NOT .4PPLY VM.ESS 
KrrKCT ITt>N INTKKSTATK COMMERCE 
IS OIRKCT* 

Ta\^^i>*x>r tiUni a bill to ecscape pay- 
ment of taxos for living certain streets, 
alK^i^V^ ^^^^^ ^^^^^ ^'*^y ordinance pro\ iding 
fvv the |>avejnent was framed in such a 
manner as to |M^n ent romi^etiiive bids. 
The ix^urt held that the Sherman Act did 
not apply. s:\\nn\r: 

^'That act has btx»n reix*ntly ix-^nisidered 
in the Northern S^x uritit^ oa$<^. devuded 
at thi^ temi, an.l it? ivnstniotiv»n and the 
natUTx^ of the rt**no.iitx? under it deter- 
nnned. It i^ iu^t inrend<\l to affect 
^^^ntr*^^t^ whi, h ha^ e rt>nuMe and indirect 



bearing upon commerce between States. 
Hopkins v. U. S., 171 U. S. 578; Addy- 
ston Pipe Co. v. U. S., 175 U. S. 21l!" 
CField V. Asphalt Co., 194 U. S. 618.) 

"One further observation should be 
made. Although the combination al- 
leged embraces restraint and monopoly 
of trade within a single State, its effect 
upon commerce among the States is not 
accidental, secondary, remote, or merely 
probable." (Swift & Co. v. U. S., 196 
U. S. 375, 396.) 

" I assume, for the purpose of discussion, 
although it would be a great and serious 
step to take, that in some case that seemed 
to it to need heroic measures Con- 
gress might regulate not only commerce, 
but instruments of commerce or con- 
tracts the bearing of which upon commerce 
would be only indirect. But it is clear that 
the mere fact of an indirect effect upon 
commerce not shown to be certain and 
very great would not justify such a law. 
The point decided in the U. S. v. E. C. 
Knight Co., 156 U. S. 1, 77, was that 'the 
fact that trade or commerce might be 
indirectly effected was not enough to 
entitle complainants to a decree.' Com- 
merce depends upon population, but 
Congress could not on that ground under- 
take to r^ulate marriage and divorce. 
If the act before us is to be carried out 
according to what seems to me the logic 
of the argument for the Government, 
which I do not believe that it will be, I 
can see no part of the conduct of life with 
which on similar principles Coi^ess 
might not interfere.*' (Northern Securi- 
ties case, 193 U. S. 197, 402.^ 

Acquisition by one mining company of 
controlling intefest in the stock of another 
operating adjoining mines, where domi- 
nant purpose was to secure future welfare 
of first company and to extend its indus- 
trial life, and wheie the two combined 
controlled only o&e>ninth of the copper 
p^roduct of the United States and one- 
fifteenth of the coppor prodnct of the 
world, Md legal, the conrt saying: "This 
limitation of the act to these contracts 
and combinations widdi directly and 
immediatelv or necesauilv affect the 
commerce among the States is recognized 
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in a long series of opinions. See to the 
same effect Hopkins v. U. S. 171 U. S. 
578; Anderson v. U. S. 171 U. S. 604. »' 
(Bigelow V. Calumet & Hecla Mining 
Co., 167 Fed. 704.) 

(See also Cincinnati Packet Go. v. Bay, 
200 U. S. 179, 184.) 

Under this grant of power to Con- 
gress, that body, in our judgment, may 
enact such l^slation as shall declare void 
and prohibit the performance of a con- 
tract between individuals or corporations 
wl^ere the natural and direct effect of 
such a contract will be, when carried out, 
to directly, and not as a mere incident 
to other and innocent purposes, regulate 
to a substantial extent interstate com- 
merce. (Addyston Pipe Co. v. U. S., 175 
U. S. 211.) 

The defendant published and distrib- 
uted throughout the country a list of 
selected attorneys upon whom business 
men may call to investigate the standing 
of merchants in their own localities. The 
attorneys were not agents for either buyer 
or seller in the sense that any goods were 
bought or sold through their instrumen- 
tality. Any commercial transaction be- 
tween the merchant whose standing 
was reported and the merchant to whom 
the report was sent was due entirely to 
negotiations between them with which 
the reporting attorney had nothing to do. 
The effect of the report upon interstate 
commerce is not sufficiently direct to 
prevent the levying of a tax upon busi- 
ness of this character by the State. (U. S . 
Fidelity & Guaranty Co. v. Kentucky, 
231 U. S. 394.) 

Note.— International Textbook Co. v. Pigg, 217 
U. S. 91, distinguished from the foregoing case, 
because in that case the course of business was 
systematic and continuous, and involved regular 
shipments of books and teaching materials through 
the mails in interstate commerce. 

"MANUFACTURE" OR "PRODUCTION" 
DISTINGUISHED FROM COMMERCE. 

**No distinction is more popular to the 
common mind, or more clearly expressed 
in economic and political literature, than 
that between manufactures and com- 
merce. Manufacture is transformation — 
the fashioning of raw materials into a 
change of form for use. The functions ot 



commerce are different. The buying and 
selling and the transportation incidental 
thereto constitute commerce; and the 
regulation of commerce in the constitu- 
tional sense embraces the regulation at 
least of such transportation. The legal 
definition of the term, as given by this 
court in County of Mobile v. Kimball, 102 
U. S. 691, 702, is as follows: * Commerce 
with foreign countries, and among the 
States, strictly considered, consists in 
intercourse and traffic, including in these 
terms navigation, and the transportation 
and transit of persons and property, as 
well as the purchase, sale, and exchange 
of commodities.' If it be held that the 
term includes the regulation of all such 
manufactures as are intended to be the 
subject of commercial transactions in the 
future, it is impossible to deny that it 
would also include all productive indus- 
tries that contemplate the same thing. 
The result would be that Congress would 
be invested, to the exclusion of the 
States, with the power to regulate, not 
only manufactures, but also agriculture, 
horticulture, stock raising, domestic fish- 
eries, mining — ^in short, every branch of 
human industry. For is there one of 
them that does not contemplate, more or 
less clearly, an interstate or foreign mar- 
ket? Does not the wheat grower of the 
Northwest, and the cotton planter of the 
South, plant, cultivate, and harvest his 
crop with an eye on the prices at Liver- 
pool, New York, and Chicago? The 
power being vested in Congress and 
denied to the States, it would follow as an 
inevitable result that the duty would 
devolve on Congress to regulate all of 
these delicate, multiform, and vital 
interests — ^interests which in their nature 
are and must be local in all the details of 
their successful management." (Kidd 
V. Pearson, 128 U. S. 1, 20, 21.) 

*- Commerce succeeds to manufacture, 
and is not a part of it. The power to 
regtdate commerce is the power to pre- 
scribe the rule by which commerce diall 
be governed, and is a power independent 
of the power to suppress monopoly. But 
it may operate in repression of monopoly 
whenever that comes within the rules by 
which commerce is governed or whenever 
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the transaction is itself a monopoly of 
commerce. * * * 

''The fact that an article is manufac- 
tured for export to another State does not 
of itself make it an article of interstate 
commerce, and the intent of the manufac- 
turer does not determine the time when 
the article or product passes from the con- 
trol of the State and belongs to commerce. 
This was so ruled in Coe v. Errol, 116 
U. S. 517, 525, in which the question be- 
fore the court was whether certain logs 
cut at a place in New Hampsnire and 
hauled to a river town for the purpose of 
transportation to the State of Maine were 
liable to be taxed like other property in 
the State of New Hampshire. Mr. Jus- 
ice Bradley, delivering the opinion oft 
the court, said: 'Does the owner's state 
of mind in relation to the goods— that is, 
his intent to export them and his partial 
preparation to do so — exempt them from 
taxation? This is the precise question 
for solution * * *. There must be a 
point of time when they cease to be gov- 
erned exclusively by the domestic law 
and begin to be governed and protected 
by the national law of commercial regu- 
lation, and that moment seems to us to 
be a Intimate one for this purpose, in 
which they commence their final move- 
ment from the State of their origin to that 
of their destination.' *' (U. S. v. E. C. 
Knight Co., 156 IT. S. 1, 12, 13.) 

Where it appeared that the commission, 
at the request of the Navy Department, 
undertook to make an investigation to 
ascertain costs of production of a pat- 
ented product in the manufacture of 
which certain secret processes were also 
involved ; that the purpose of said investi- 
gation was to furnish the Navy Depart- 
ment with information to enable it to 
come to a conclusion as to the price it 
should pay for said product; that no com- 
plaint of unfair competition had been 
made against the manufacturer con- 
cerned; that no such element, further- 
n^ore, was in any way involved in the 
case and that nowhere had it been made 
to appear that the defendant was "en- 
gaged in interstate commerce in any other 
way than any other corporation or any 
citizen may be so engaged, by making 



one or more shipments of manufactured 
goods from one State into another"; held 
that such investigation, under the cir- 
cumstances involved, was beyond the 
powers of the commission. (United 
States V. Basic Products Co., 260 Fed. 
472.) 

"Manufacturing is not commerce, and 
though an article when in process of 
manufacture is intended for export to 
another State, this does not render it an 
article of interstate commerce. Sylla- 
bus.) (Crescent Cotton Oil Co. v. State 
of Mississippi, 42 Sup. Ct. 42.) 

"Interstate commerce consists of inter- 
course and traffic * * * and includes 
* * * the purchase, sale, and ex- 
change of commodities * * *. If, 
therefore, an agreement or combination 
directly restrains not alone the manufac- 
ture, but the purchase, sale, or exchange 
of the manufactured commodity among 
the several States, it is brought within 
the provisions of the statute." (Addy- 
ston Pipe & Steel Co. v. U. S., 175 U. S. 
211, 240.) 

*'In U. S. r. E. C. Knight Co., it was 
held that the argreement or arrangement 
there involved had reference only to the 
manufacture or production of sugar by 
those engaged in the alleged combina- 
tion, but if it had directly embraced 
interstate or international conunerce, it 
would have been covered by the anti- 
trust act and would have been illegal. " 
(Northern Securities Co. r. U. S., 193 U. 
S. 197, 329.) 

(See also Montague v, Lowry, 193 U. S. 
38; Loewe v. Lawlor, 208 U. S. 274.) 

POWER OF STATE TO TAX NOT NECES- 
SARILY THE TEST or WHAT IS INTER- 
STATE COMMERCE WITHIN THE SHER- 
MAN ACT. 

Where a manufacturer of goods habit- 
ually causes them to be carried on his 
vehicles over a bridge from Ohio to Cov- 
ington, Ky., and there sells and delivers 
the goods from the wagons in the original 
packages to customers in Covington, 
ihe himness is that of an itinerant vender 
or peddler and may be taxed in Kentucky 
without imposing a direct burden on 
j interstate commerce. The transporta- 
I tion across the State line is interstate 
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commerce, but it is not this that is taxed, 
nor is such commerce a part of the busi- 
ness that is taxed. (Wagner v. City of 
Ck)vington, 251 U. S. 95.) 

Where a Michigan corporation whose 
articles of association contemplated that 
it shall have an office in Boston, Mass., 
and is a holding company and own^ 
various corporate stocks and bonds, and 
certain mineral lands in Michigan, its 
activities in Massachusetts consisting in 
holding stockholders' and directors' meet- 
ings, keeping corporate records and 
financial books of accounts, receiving 
dividends from its holders of stock, 
depositing the money in Boston banks 
and paying the same out, less salaries 
and expenses, the exaction of a tax for 
the exercise of such corporate facilities 
is within the power of the State. Inter- 
state commerce is not affected. (Cheney 
Bros. Co. V, Massachusetts, 246 U. S. 147.) 

'^It should be added that the cattle in 
the stockyards are not at rest even to the 
extent that was held sufficient to warrant 
taxation in Am. Steel & Wire Co. v. 
Speed, 192 U. S. 500. But it may be 
that the question of taxation does not de- 
pend upon whether the article to be taxed 
may or may not be said to be in the course 
of commerce between the States, but 
depends upon whether the tax so far 
effects that commerce as to amount to a 
regulation of it. " (Swift & Co. v. U. S., 
196 U. S. 375, 399.) 

(See also Bacon v, Illinois, 227 U. S. 
504; Susquehanna Coal Co. v. South 
Amboy, 228 U. S. 665; Addyston Pipe 
and Steel Co. v U. S., 175 U. S. 211.) 

FEDERAL LAW BEACHES ACTS WHOLLY 
INTRASTATE IF DONE WITH THE IN- 
TENT TO AFFECT INTERSTATE COM- 
MEBClii* 

"The mere fact that the sales and- de- 
liveries took place in Pennsylvania is 
not controlling when, as here, the expecta- 
tion was that the coal would, for the 
most part, fall into and become a part of 
the well known current of commerce 
between the mines and the general 
consuming market of other States. 
'Commerce among the States is not a 
technical legal conception, but a practical 



one, drawn from the course of business. * 
Swift & Co. V. U. S., 196 U. S. 375, 398; 
Loewe v, Lawlor, 208 U. S. 274. The 
purchase and delivery within the State 
was but one step in a plan and purpose 
to cootrol and dominate trade and com- 
merce in other States for an illegal pur- 
pose. As was said by the Chief Justice, 
in Loewe v. Lawlor (p. 301), cited above: 

'"Although some of the means whereby 
the interstate traffic was to be destroyed 
were acts within the State, and some of 
them were in themselves as part of their 
obvious purpose and effect beyond the 
scope of Federal authority, still, as we 
have seen, the acts must be considered 
as a whole, and the plan is open to con- 
demnation, noth withstanding a negligible 
amount of intrastate business might be 
affected in carrying it out. If the pur- 
poses were, as alleged, to prevent any 
interstate transportation at all, the fact 
that the means operated at one end be- 
fore physical transportation commenced 
and at the other end after physical trans- 
portation ended was immaterial. '" (U. 
S. V, Reading Co., 226 U. S. 324, 367-^ 
368.) 

(See also Gibbs v. McNeely, 102 Fed. 
594.) 

COMMERCE NOT SYNONYMOUS WITH 
TRANSPORTATION. 

"'Commerce' is not a term synony- 
mous with transportation,' and where 
an owner transports his goods personally 
from one State to another, not for purposes 
of trade, he is not engaging in commerce, 
and the statute does not apply. The- 
indictment is doubtless good, and it is 
only the agreed facts that show that no 
conviction can be had upon it. 

"It is not necessary in deciding this 
case to consider the question whether 
Congress has power to regulate interstate 
transportation, where such transporta- 
tion is not in commerce, because I do not 
find in the act any declared intention so 
to attempt to regulate or control such 
transportation; and it will be time enough 
to pass upon that question when, if ever, 
it arises." (U. S. v, Mitchell, 245 Fed.. 
601, 604.) 
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PRIVATE C0NTBACT8 AFFECTING INTER- 
STATE COMMERCE MAY BE FORBIDDEN. 

Northern Securities v. United States, 
193 U. S. 197; Addyston Pipe & Steel Co. 
V, United States, 175 U. S. 211. 

WHAT CONSTITUTES A VIOLATION OF THE 

STATUTE. 

"Any agreement or combination which 
•directly operates, not alone upon the 
manufacture, but upon the sale, trans- 
portation and delivery of an article of 
interstate commerce, by preventing or 
restricting its sale, thereby regulates 
interstate commerce to that extent, and 
thus trenches upon the power of the 



national legislature, and violates the. 
statute." (Addyston Pipe and Steel Co. 
V. United States] 175 U. S. 211, 242.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Jurisdictional limitations upon com- 
mission action, 27 Harvard Law Review 
545-569, April, 1914. 

What constitutes interstate commerce, 
34 Harvard Law Review 559, March, 
1921; 27 Yale Law Journal 808, 842, 
April, 1918. 

Supreme Court decisions on the com- 
merce clause, Columbia Law Review, 
vol. 21, p. 737, December, 1921; Colum- 
bia Law Review, vol. 22, pp. 28 and 133, 
January and February, 1922. 



ORDER TO CEASE AND DESIST. 



NOT WARRANTED ON THEORY OF INTER- 
FERENCE WITH INTERSTATE COMMERCE. 

"An order of the Federal Trade Com- 
mission to desist from the practice of 
leasing gasoline tanks to be used exclu- 
sively for gasoline purchased from the 
lessor engaged in intrastate commerce 
only, held not justified, on the ground 
that competitors were engaged in inter- 
state commerce, and that the interstate 
and intrastate transactions were closely 
related, and that hence such practice 
cast a burden upon interstate commerce." 
(Syllabus.) (Canfield Oil Co. v. Federal 
Trade Commission, 274 Fed. 571.) 

SHOULD FOLLOW THE COMPLAINT. 

An order of the Federal Trade Commis- 
sion to cease and desist from using a spec- 
ified method of competition should follow 
the complaint; otherwise it is improvi- 
dent and when challenged will be an- 
nulled by the court. (Federal Trade 
Commission v. Gratz et al., 253 U. S., 
421; Western Sugar Refinery Co. etal. v. 
Federal Trade Commission, 275 Fed. 
725.) 

ISSUANCE OF ORDER AFTER PRACTICES 
COMPLAINED OF HATE BEEN DISCON- 
TINUED. 

*' Petitioner insists that the in junc- 
tional order was improvidently issued 
because, before the complaint was filed 
and the hearing had, petitioner had dis- 
continued the methods in question and, 
AS stated in its answer, had no intention 



of resuming them. For example, no 
sugar offers of the character assailed were 
made after August, 191 7 . But respondent 
was required to find from all the evidence 
before it what was the real nature of peti- 
tioner's attitude. It was permissible for 
respondent to take judicial notice of the 
Government's war-time control of sugar 
sales and consumption. It was also 
proper to note that petitioner was con- 
tending (and still contends) that the act 
is void for indefiniteness, that the act is 
unconstitutional, and that the act, even 
if valid, under any proper construction 
has not been infringed by petitioner's 
practices. In Goshen Mfg. Co. v. Myers 
Mfg. Co., 242 U. S., 202, which was a suit 
for infringement of a patent, the defend- 
ant company averred and introduced 
evidence to prove that six months before 
the bill was filed and with notice to com- 
plainant it had sold its factory, wound up 
its business, and had no intention of 
resuming. But throughout the inter- 
vening period and also in the answer to 
the bill the defendant company was 
attacking the validity of the patent and 
the right of the complainant to compel 
desistance. This conduct was held to be 
such a continuing menace as to justify 
the maintenance of the bill. So here, 
no assurance is in sight that petitioner, if 
it could shake respondent's hand from its 
shoulder, would not continue its former 
course." (Sears Roebuck & Co. v. Fed- 
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•eral Trade Commission, 258 Fed. 307, [ evidence of express agreements to ob- 



310.) 

EVIDENCE OF EXPRESS AGREEMENT UN- 
NECESSARY TO SUSTAIN ORDER. 

To sustain charges of unfair competition 
made to the Federal Trade Commission 



struct or prevent dealing is not necessary, 
since a conspiracy may be inferred from 
things actually done. (Wholesale Gro- 
cers' Assn. of El Paso et al. v. Federal 
Trade Commission, 277 Fed. 657.) 



POWER AND JURISDICTION OF FEDERAL TRADE COMMISSION. 

[See Interstate commerce.] 



** The Federal Trade Commission, under 
its authority to stop unfair methods of 
competition, can not prevent a trader 
from selling a staple article as sugar below 
cost, although it may prevent such sales 
accompanied by representations which 
would inj ure other traders . " ( Syllabus . ) 
(Sears, Roebuck <fe Co. v. Federal Trade 
Commission, 258 Fed. 307.) 

The Federal Trade Commission is 
given power to investigate unfair methods 
of competition. The act does not con- 
template the prohibition of unfair 
methods of competition between indi- 
viduals, there being no authority given 
to individuals to present grievances. 
The unfair methods contemplated by the 
act are such as to affect the public 
generally. (Federal Trade Commission 
V. Gratz et al., 258 Fed. 314.) 

The Federal Trade Commission is 
without power to demand access to the 
books and papers of a corporation, which 
manufactures a patented article by a 
secret process, not alleged to be engaged 
in interstate or foreign commerce, nor 
charged with unfair competition, for 
the purpose of obtaining information 
for the Navy Department as to the 
cost of manufacture, annual production, 
capital invested, etc. (U. S. v. Basic 
Products Co., 260 Fed. 472.) 

"The practice of a company engaged 
in interstate commerce in entertaining 
employees of its customers with liquor, 
cigars, meals, theater tickets, etc., is 
not a matter so affecting the public as 
to be within the jurisdiction of the 
Federal Trade Commission." (Syllabus.) 
(New Jersey Asbestos Co. v. Federal 
Trade Commission, 264 Fed. 509.) 

"Under Federal Trade Commission 
act, paragraph 5 (Comp. St., par. 8836e), 



giving thiB commission jurisdiction when 
it has reason to believe that any person, 
partnership, or corporation is guilty of 
unfair competition, the commission has 
jurisdiction over methods of an associa- 
tion of manufacturers in a certain line, 
though the association is unincorporated, 
in view of section 4 of the act (sec. 8836d) , 
defining a corporation as any company 
or association, incorporated or unin- 
corporated, organized to carry on busi- 
ness for its own profit or that of its mem- 
bers." (Syllabus.) (National Harness 
Manufacturers Association v. Federal 
Trade Commission, 268 Fed. 705. 

"The Federal Trade Commission is 
authorized by the act of September 26, 
1914, only to inquire into unfair methods 
of competition in interstate and foreign 
commerce if so doing will be of interest 
to the public, and to issue an order re- 
quiring a person or corporation employ- 
ing unfair methods to desist from doing 
so, but is not made a censor of commercial 
morals generally." (Syllabus.) (Winsted 
Hoisery Co. v. Federal Trade Commis- 
sion, 272 Fed. 957.) (Reversed by U. S. 
Supreme Court in opinion rendered 
April 24, 1922.) 

"Clayton Act, paragraph 11, * * * 
conferring authority to enforce com- 
pliance with certain sections, including 
section 3, * * * on the Interstate 
Commerce Commission * where applicable 
to common carriers' gives exclusive 
jiuisdiction to the Interstate Commerce 
Commission where the facts involved 
common carriers or the business of com- 
mon carriers, and the Federal Trade Com- 
mission is therefore without jurisdiction 
to require a car company to cease and 
desist from using or enforcing a provision 
in contracts with railroad companies 
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requiring them to take all their refriger- 
ator cars for a fruit crop from iV ' (Fruit 
Growers' Express (Inc.) v. Federal Trade 
Commission, 274 Fed. 205.) 

**An incorporated association of manu- 
facturers in a certain line of business is 
subject to the jurisdiction of the Federal 



Trade Commission if its members are 
engaged in interstate commerce and inter- 
state commerce is directly affected by the 
alleged unfair methods of competition.'* 
(Syllabus.) (National Harness Mfrs.' 
Assn. V. Federal Trade Commission, 
268 Fed. 705.) 



PUBUC INTEREST. 

The Federal Trade Commission act provides that, ^'Whenever the 
commission shall have reason to believe that any person, partnership, 
or corporation has been using an unfair method of competition in 
commerce, and if it shall appear to the commission that a proceeding 
by it in respect thereof would be to the interest of the puUiCy it shall 
issue and serve upon such person, partnership, or corporation a com- 
plaint * * *." 

As in a long line of decisions the courts have pointed out what is and 
what is not unfair competition, so in a number of decisions they have 
at various times and under different circumstances passed upon que^s- 
tions of public policy or pubhc interest. 



INTEBEST OF THE PUBLIC— WHEN 
AFFECTED. 

"Therefore, applying the foregoing 
definition of the Supreme Court to the 
case in hand, the basic question for us to 
decide is one of fact, namely, whether the 
union of the several defendant companies 
in the United States Steel Corporation 
'prejudices the public interests by unduly 
restricting competition or unduly ob- 
structing the course of trade.' The pub- 
lic interests thus prejudiced consist of: 
First, competitors in trade; second, the 
purchasing public; and third, the general 
public. For example, if this steel com- 
pany was in any way guilty of unfair 
business competition, if it was guilty of 
such conduct as to unfairly force a com- 
petitor out of the steel business, or if it 
unfairly prevented those who wanted to 
go into the steel business from doing so, 
then the steel company was, in the judg- 
ment of the Supreme Court, prejudicing 
the public interests by unfairly driving 
individuals out of business or preventing 
them from entering it, and it was also in- 
juring the public by unduly restraining 
trade. So, also, if this steel company 
was restricting output in order to exact 
unfair prices; if it was buying up com- 
peting plants and dismantling them to 



needlessly restrict output; if it was by 
reason of its controlling power furnishing 
the public with inferior goods; if it was 
using its power to needlessly and unfairly 
reduce wages; if it was seeking to deceive 
purchasers by a false appearance of com- 
petition, when in fact it owned or con- 
trolled such seeming competition — then 
it was prejudicing, not only that portion 
of the public which desired to buy steel, 
but the public interests generally by un- 
duly obstructing the course of trade and 
thereby preventing the steel business 
from moving in its natiu"al and normal 
channel." (U. S. v. U. S. Steel Corpora- 
tion, 223 Fed. 55, 61; affirmed in 251 
U. S. 417.) 

''The service so affects so considerable 
a fraction of the public that it is public 
in the same sense in which any other 
may be called so." (German Alliance 
Ins. Co. t). Kansas, 233 U. S. 389.) 

" The public does not mean everybody all 
the time.^^ (Peck v. Tribune Co., 214 
U. S. 185, 190; Terminal Taxicab Co. v. 
D. C, 241 U. S. 252, 255.) 

PBOTECTION OF THE PUBLIC THE UNDER- 
LYING THEORY. ^ 

"The defense of public policy does not 
proceed so much upon the idea of relief 
to the defendant as protection to the pub- 
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Church V. Proctor, 66 



lie, * ' 
Fed. 240, 244.) 

"We know by observation that the 
average purchaser of tobacco rarely ever 
takes time to examine the brand on to- 
bacco before removing the same. The 
rush incident to the great amount of 
business that is now being transacted 
throughout the country renders it quite 
impossible for the average man to take 
time to closely scrutinize the brands 
which may be attached to a particular 
piece of tobacco which he may purchase. 
Therefore, the public has come to rely 
mainly upon the well-established brands 
ior almost every article purchased, and is 
entitled to receive the same free from de- 
ception and fraud. Common honesty, 
public policy, and every consideration 
of fair dealing, demand that the public 
should be protected in this respect." 
(R. J. Reynolds Tobacco Co. v. Allen 
Bros. Tob. Co., 151 Fed. 819, 834.) 

''The rule as to unfair or fraudulent 
•competition does not necessarily involve 
the right to the exclusive use of a word or 
symbol, for though one's trade-mark may 
be invalid the circumstances attending 
its use by another may be such as to con- 
-stitute an invasion of his rights and a 
fraud upon the public. It proceeds upon 
ethical considerations and has its founda- 
tion in business honesty. The evil against 
which it is directed has a twofold aspect, 
the deception of the jfUrchasing public, 
and the consequent piracy of the reputa- 
tion and good will which a competitor 
has earned by fair conduct and the qual- 
ity of his goods, and which constitute 
a valuable asset in his business." (Trini- 
dad Asphalt Mfg. Co. v. Standard Paint 
Co.. 163 Fed. 977, 980.) 

The Circuit Court of Appeals for the 
Sixth Circuit has adopted the view as to 
the general character of public interest 
which was indicated by Congress and has 
held that a single private injury may have 
important public results. 

"It is true that the theory of injury to 
the public lies at the bottom of the statute 
and that it is directed against things 
tending *to deprive the public of the 
advantages which flow from free com- 
petition' (Northern Securities, case 193, 



U. S. 197); but a single private injury 
may well tend to this public result." 
(Steers v. United States, 192 Fed. 1, 5.) 

(See*al8o U. S. v. D. L. & W. R. Co., 
238 U. S. 516, 534; Wilder Mfg. Co. v. 
Com Products Refining Co., 236 U. S. 
165, 174; Miles Medical Co. v. J. D. Park 
Sons Co., 220 U. S. 373.) 

"One who buys a standard, dependable 
article through a number of years learns 
to trust that article. Use and years have 
led him to so trust it without question 
or inspection. If he is to be induced to 
use any similar article, but which is in 
fact not the one to which he has grown 
accustomed, such buyer is entitled to be 
unmistakably informed of that fact, 
and that some other than the old-time 
maker is making the particular article 
for which he pays. It is not alone the 
rights of rival makers that are concerned. 
They are able to take care of their re- 
spective rights; but the consumer, on 
whom the substantial loss falls, in that he 
is led to pay his money for that which 
he does not intend to buy, must be pro- 
tected by the courts, and they can only 
do so by sanctioning no marking which 
travels near the border line of commercial 
deceit." (Jenkins Bros. v. Kelly & 
Jones Co., 227 Fed. 211, 214.) 

(See also Krauss v. Jos. P. Peebles 
Sons Co., 58 Fed. 585, 594.) 

The test of unfair competition is always 
whether the trade is being unfairly inter- 
fered with, and whether the public 
is being cheated in buying and paying 
for something which it is in fact not 
getting. (W. & H. Walker (Inc.) et al., 
V, Walker Bros. Co., 271 Fed. 395.) 

Mr. Justice Holmes: "The very mean- 
ing of public policy is the interest of 
others than the parties and that interest 
is not to be at the mercy of the defendant 
alone. See Northern Pacific Railroad v. 
Territory of Washington, 142 U. S. 492, 
509." (Beasley v. Texas & Pacific Rail- 
way Co., 191 U. S. 492, 498.) 

AN ADMINISTRATIVE QUESTION. 

Congress has frequently placed in the 
hands of administrative quasi-judicial 
officers and boards powers similar in 
character to the power to determine the 
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interest of the public in a proceeding, 
and such powers have been upheld by the 
courts. (Field v. Clark, 143 U. S. 649, 694; 
Mitchell Coal & Coke Co. v. Pennm. Rail- 
road Co., 230 U. S. 247, 257; Manufac- 
turers Railway Co. v. United States, 246 
U. S. 457, 482; Butterfield v. Stranahan, 
192 U. S. 470. 496; Union Bridge Company 
V. United States, 204 U. S. 365, 383; 
Houston V. St. Louis Independent Pack- 
ing Co., 249 U. S. 479, 484; U. S. v. Trans- 
Missouri Freight Association, 166 U. S. 
290, 340; Morrisdale Coal Co. v. Penna. 
R. R. Co., 230 U. S. 304, 313; A. T. & S. 
F. Ry. V. U. S., 232 U. S. 199, 221.) 

DECEPTION OF DEALER IMMATERIAL. 

The fact that the manuf actiurer does not 
deal directly with the public does not af- 
fect his responsibility for any misleading 
effects which may be given to his labels 
which he places on his product. (N. K. 
Fairbanks Co. v, R. W. Bell Manufactur- 
ing Co., 77 Fed. 868; Scriven v. North, 134 
Fed. 366, 375; Coca Cola Co. v. Gay-Ola 
Co., 200 Fed. 720, 722; Rubber & Celluloid 
Hamess Trimming Co. v. F. W. Devoe and 
C. T. Reynolds, 233 Fed. 150.) 

UNDER FEDERAL TRADE COMMISSION ACT. 

a* * * ^Q think the unfair meth- 
ods, though not restricted to such as vio- 
late the antitrust acts, must be at least 
such as are unfair to the public generally. 
It seems to us that section 5 is intended 
to provide a method of preventing prac- 
tices unfair to the general public, and 
very particularly such as if not prevented 
will grow so large as to lessen competition 
and create monopolies in violation of the 
antitrust acts. Such a preliminary in- 
quiry and determination constitutes a 
most important supplement in carrying 
on the public policy which those acts are 
intended to vindicate * * *. 

"No authority is given to any indi- 
vidual to present his grievances and the 
commission is to interpose only in the 
interest of the public * * *. " (Fed- 
eral Trade Commission v. Gratz, 258 Fed. 
314, 316; see also 253 U. S. 421.) 

"The practice of a company engaged in 
interstate commerce in entertaining em- 
ployees of its customers with liquor, 
cigars, meals, theater tickets, etc., is not 



a matter so affecting the public as to be- 
within the jurisdiction of the Federal 
Trade Commission." (Syllabus.) (New 
Jersey Asbestos Co. v. Federal Trade Com- 
mission, 264 Fed. 509.) 

"The activities of an association of har- 
ness manufacturers, which substantially 
affect conditions in the hamess and sad- 
dlery trade, are such that proceedings by 
the Federal Trade Commission would be- 
to the interest of the public, so that the 
GommisBion has jurisdiction thereof, un- 
der section 5 of the Federal Trade Com- 
mission act. * * *." (Syllabus.) (Na- 
tional Hamess Mfrs. Assn. v. Federal 
Trade Commission et al., 268 Fed. 706.) 

(See also Winsted Hosiery Co. v. Fed- 
eral Trade Commission, 272 Fed. 957; 
reversed by the U. S. Supreme Court in 
opinion of April 24, 1922.) 

IN GENERAL, . 

Public interest involved in sup- 
pression OP COMMERCIAL BRIBERY. 

"The conflict created between duty and 
interest is utterly vicious, unspeakably 
pernicious, and an unmixed evil. Jus-^ 
tice, morality, and public policy unite in 
condemning such contracts, and no court 
will tolerate any suit for their enforce- 
ment." (Findlay v. Pertz, 66 Fed. 427, 
435.) 

(See also Commonwealth S. S. Co. v. 
American Shipbuilding Co., 197 Fed. 780; 
U. S. V. Lynch, 256 Fed. 983; Palmer v. 
DouU Miller Co., 233 Fed. 309.) 

Involved in advertising falsely 
and misleadingly. — "And it may be 
added that, in the public interest. State* 
punitive legislation has been deemed 
necessary to prohibit the publication of 
advertisements which contain any asser- 
tion, representation, or statement of fact 
which is untrue, deceptive, or mislead- 
ing." (Stone & M'Carrick v. Dugan 
Hano Co., 220 Fed. 837, 842.) 

Involved in use of property. — ** Un- 
der the powers inherent in every sov- 
ereignty, a government may regulate the 
conduct of its citizens toward each other, 
and, when necessary for the public good, 
the manner in which he shall use his own 
property." (Syllabus.) (Munn v. Illi- 
nois, 94 U. S. 113.) 
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(See also Standard Oil Co. v. United 
States, 221 U. S. 1; United States v. St. 
Louis Terminal Co., 224 U. S. 383.) 

* 'At common law everjf person has indi- 
vidually, and the public also has collec- 
tively, a right to require that the course 
of trade should be kept from unreasonable 
obstructions." (Loewe v. Lawlor, 208 
IT. S. 274, 296.^ 

"That the public may be interested in 
a proceeding by the commission may be 



true, even though the prices to the public 
in the line of commerce affected may have 
been lowered rather than raised by the 
practice condemned." (Motion Picture 
Co. V, Universal Film Co., 243 U. S. 502, 
517.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Public interest and unfair methods of 
competition, 26 American Legal News, 
August, 1915. 



REENTERING BUSINESS. 

RIGHT OF VENDOR AFTER SALE OF BUSINESS AND GOOD WILL. 



RIGHT TO REENTER BUSINESS— GENERAL 

RULE. 

" Ft is elementary law that the sale of a 
business and its good will does not imply 
a promise on the part of the vendor not 
to engage thereafter in a similar business; 
and the authorities a^ree that, in the 
absence of express or implied conditions 
in the contract of sale to the contrary, the 
vendor is afc liberty to set up a similar 
business in the same locality and use his 
own name in carrying it on. The good 
will of a business comprises those advan- 
tages which may inure to the purchaser 
from holding himself out to the public as 
succeeding to an enterprise which lias 
been identified in the past with the name 
and repute of his predecessor. Any con- 
duct on the part of a vendor of a good will 
calculated to impair the value of these 
advantages is a breach of the promise, 
implied in sales of every description, 
that the vendor will not disturb the 
vendee in the enjoyment of his pur- 
chase." (Knoedler et al. v. Boussod et 
al., 47 Fed. 465; affirmed 55 Fed. 895.) 
(See also Guth Chocolate Co. v. Guth, 215 
Fed. 750; Central Transportation Co. v. 
Pullman Palace Car Co., 139 U. S. 24; 
American Chicle Co. v. W. J. White et 
al., 196 Fed. 977.) 

BIGHT OF VENDOR TO SOLICIT FORMER 
CUSTOMERS, ETC. 

"One who sold and transferred a long- 
established retail mercantile business, 
together with its good will and the right to 
use the firm name under which it was 



conducted, and agreed to serve the pur- 
chaser as an employee for a stated term 
and use his best efforts to retain the em- 
ployees and customers, will be enjoined 
from attempting to entice away employ- 
ees or soliciting customers who were such 
at the time of the sale to trade, with a 
competing firm organized by him after 
his term of service expired, or from in 
any way using the old firm name f Qr such 
purposes, as will, also, his partners and 
employees, who in such matters act as 
agents for the firm and all the partners." 
(Syllabus.) (Acker, Merrall & Condit 
Co. V. McGaw et al., 144 Fed. 864.) 

"On the bankruptcy of the M. Co., a 
mail-order jewelry concern, the good will, 
subscription lists, and a portion of its 
assets were purchased by complainant, 
after which the sons of M. organized the 
M. Sons Co. and prevented complainant 
from obtaining a lease of the old location, 
held, that complainant was entitled to do 
business under the name of M. Co., and 
that the M. Sons Co. should be restrained 
from udng the old company's subscrip- 
tion lists, from soliciting business from 
the old customers, from simulating the 
letterheads, billheads, and papers of the 
former corporation, and from operating 
in the name of the M. Sons Co. if they 
continued to do business in the old loca- 
tion " (Syllabus.) (S. F. Myers Co. v, 
Tuttle, 183 Fed. 236.) 

CURRENT ARTICLES AND DISCUSSIONS. 

Right to solicit customers of old firms 
as affected by sale of good will, 10 Colum- 
bia Law Review, 650, November, 1910. - 
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WORDS AND PHRASES. 

, I . * * May be to substantially lessen competi don . ' ' 
II. "Tend to create a monopoly." 
III. ' ' To restrain such commerce. * ' 

The phrases ^/substantially lessen competition/' ''tend to create 
a monopoly," used in sections 2, 3, and 7 of the Clayton Act, and 
''to restrain commerce" in section 7 of the same act, have been 
frequently used in identical or modified form in Sherman antitrust 
cases, and have received varying degrees of judicial interpretation, in 
cases rising under said act, as well as under the Clayton Act, as will 
appear from the following citations. 



I. "MAY BE TO SUBSTANTIALLY LESSEN COMPETITION. 



»f 



MEANING OF "MAY." 

"By the use of the word 'may' the 
intent is manifest to deal with the 
potential evil which a contract may con- 
tain, and to make the attempt to sub- 
stantially lessen competition unlawful." 
(Standard Fashion Co. v. Magrane Houston 
Co., 254 Fed. 493, 499.) 

(See also 259 Fed. 793,798.) 

''But we do not think that the purpose 
in using the word 'may' was to prohibit 
the mere possibility of the consequences 
described. It was intended to prevent 
such agreements as would, under the 
circumstances disclosed, probably lessen 
competition, or create an actual tendency 
to monopoly. That it was not intended 
to reach every remote lessening of com- 
petition is shown in the requirement that 
such lessening must be substantial." 
(The Standard Fashion Co. v. Magrane- 
Houston Co. Opinion of Supreme Court 
of U. S. delivered April 10, 1922.) 

MEANING OF "SUBSTANTIALLY." 

"The law, being designed for the en- 
couragement and benefit of miners, should 
be liberally construed, and should look 
to substance rather than shadow; and 
here, as elsewhere, should be adminis- 
tered on lines of obvious common sense. 
So long as the right of trial by jury stands, 
the court should be allowed to assume 
that the jury may understand the pur- 
port of words and terms which by their 
common use have acquired a recognized 



meaning. The term 'substantially ' means 
'really, truly, essentially, competently.* " 
(Cheesman et al. v. Hart, 42 Fed. 98, 99.) 

ACQUISITION OF POWER TO LESSEN COM- 
PETITION IS UNLAWFUL. 

In an action to prevent the distribution 
of shares of stock of certain companies as 
a part of the total surplus and assets, 
under the decree of dissolution in the 
Northern Securities Co. case, on the 
ground that such stock was held in trust 
only, the court in delivering its opinion, 
said: 

"In speaking of the situation as between 
the Government and the defendants, the 
Securities Co. is sometimes referred to as 
the custodian of the shares and some- 
times as the absolute owner, but in the 
sense that in either view the combinatioji 
was illegal. For the purposes of that 
suit it was enough that in any capacity 
the Securities Co. had the power to vote 
the railway shares and to receive the 
dividends thereon. The objection was 
that the exercise of its powers, whether 
those of owner or of trustee, would tend 
to prevent competition, and thus to re- 
strain commerce. 

"Some of our number thought that as 
the Securities Co. owned the stock the 
relief sought could not be granted, but 
the conclusion was that the possession of 
the power, which, if exercised, would 
prevent competition, brought the case 
within the statute, no matter what the 
tenure of title was." (Harriman v. North- 
ern Securities Co., 197 U. S. 244, 291.) 
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IN SPECIFIC CASES. 

In a suit by the United States to have 
leases of shoe machinery adjudged illegal, 
as in \iolation of the Clayton Act, be- 
cause pro\dsions therein intended to pre- 
vent competition and to secure a mo- 
nopoly by virtually compelling the leasees 
to purchase or lease other machines from 
defendants and preventing them from 
purchasing or using machines made by 
competitors, under penalty of increased 
rentals or cancellations of leases, Trieber 
district judge said: 

"In addition, it is charged that by rea- 
son of these leases there is no market for 
any one inclined to manufacture these or 
some of these machines, and therefore all 
are deterred from engaging in their manu- 
facture, as, there being no market for 
them, financial failure is bound to result 
from the attempt. Such a condition of 
affairs clearly tends to substantially 
lessen competition, and create, in favor of 
the defendants, a monopoly in that line 
of commerce." (U. S. v. United Shoe 
Machy. Co., 234 Fed. 127, 149.) 

"In the opinion of the court there can 
be no doubt that the enforcement of some 
of the pro^Tsions hereinafter mentioned 
will have that effect. If shoe manu 
facturers are not permitted to use ma" 
chines manufactured by competitors 
without being penalized, such prohibi- 
tion tends to lessen competition, and 
eventually will result in giving the de- 
fendants a monopoly in that part of 
trade or commerce. Who will invest the 
millions necessary to establish such 
manufacturing plants, and the evidence 
convinces that it will require these large 
sums to establish them, when the pro- 
duct can not be sold, or at best can find 
but a very limited market." (U. S. r. 
United Shoe Machy. Co., 264 Fed. 138, 
163.) 

"Section 2 plainly identifies the lessen- 
ing of competition with restraint of trade. 
(Cf. the body of the section with the last 
exception.) But price discrimination is 
only forbidden when it 'substantially* 
lessens competition. Construing the 
whole section together, the last exception 
reads in effect that a 'vendor may select 

105756—22 15 



; his own bona fide customers providing the 
j effect of such selection is not to substan- 
tially and unreasonably restrain trade." 
How it can be called substantial and un- 
reasonable restraint of trade to refuse to 
deal with a man who avowedly is to use 
his dealing to injure the vendor, when 
said vendor makes and sells only such an 
advertisement begotten article as Cream 
of Wheat, whose fancy name needs the 
nursing of carefully handled sales to 
maintain an output of trifiing moment in 
the food market, is beyond my compre- 
hension.'' (Great Atlantic & Pacific Tea 
Co. V. Cream of Wheat Co., 224 Fed. 566, 
574.) 

(See also: Niles-Bement-Pond Co. r. 
Iron Molder's ]Jnion, etc., 246 Fed. 851 , 
reversed on jurisdictional grounds, in 258 
Fed. 408, reversal affirmed in 254 U. S. ' 
77; and Baran v. Goodyear Tire & Rubber 
Co. 256 Fed. 571, 574.) 

"Leases, by gasoline distributors to 
retailers, of devices for the distribution of 
gasoline, which contained a clause pro- 
hibiting the retailer from distributing 
through such device gasoline not supplied 
by the distributor, but which did not 
prevent the retailer from leasing other 
deWces for the distribution of gasoline of 
other distributors, does not violate ( lay- 
ton Act, sections (Comp. St., sec. 8835c), 
prohibiting leases which substantially 
lessen competition or tend to create a 
monopoly in any line of commerce." 
(Syllabus.) (Standard Oil Co. of New 
York V. Federal Trade Commission and 
Texas Co. v. Federal Trade Commission. 
273 Fed. 478.) 

JUDICIAL INTERPRETATION. 

"It will be noticed that in this act there 
is nothing said of combinations or con- 
spiracies, nor that the parties complained 
of are monopolizing or attempting to 
monopolize any part of the commerce 
among the several States, as required by 
the Sherman Act. Evidently (^ongress 
was not satisfied to only prohibit actual 
lessening of competition, or monopolizing, 
but to make it unlawful for any person to 
do those acts, which may put it in his 
power to do so." (U. S. v. United Shoe 
Machy. Co., 234 Fed. 127, 150.) 
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CONSTRICTION OF 8HERMAN ACT NOT 
CONTROLLING. 

"()n the other hand, the act now under 
consideration, instead of using the generic 
words of the Sherman Act, in plain and 
unequivocable language states what acts 
shall be unla>vful, if they 'substantiallj 
lessen competition or tend to create a 
monopoly.' This being the case, the 
presumption is, not that Congress in- 
tended that the construction of the Sher- 
man Act should control, but, on the con- 
trary, that it should not control. Had 
Congress intended that the construction 
placed upon the Sherman Antitrust Act 
in those cases should apply to the Clayton 
Act, it would have used the same or like 
generic words, instead of defining what 
acts shall be unlawful, if the natural re- 
sults of such acts tends to substantially 
lessen competition or create a monopoly 
in any line of commerce. 

' ' It will be noticed that in this act there 
is nothing said of combinations or con- 
spiracies, nor that the parties complained 
of are monopolizing or attempting to 
monopolize any part of the commerce 
among the several States, as was required 
in the Sherman Act. This applies to the 
many cases cited by counsel for defend- 
ants on this point, all of which arose under 
the Sherman Act. Evidently Congress 
was not satisfied to only prohibit actual 
lessening of competition or monopolizing, 
but to make it unlawful for any person to 
do those acts, which may put it in his 
power to do so. 

"For these reasons, in the opinion of 
the court, all that is necessary to state 
a cause of action under the Calyton Act is 
to charge that the defendants committed 
the acts prohibited by the statute and 
that they tend to substantially lessen 
•conr petition or create a monopoly in inter- 
state commerce." (U. S. v. United Shoe 
Machy. Co., 234 Fed. 127, 150.) 

"There is nothing in the Sherman Act, 
or any other act of Congress, making the 
acts enumerated in section 3 of the Clay- 
ton Act unlawful, 'where the effect of 
them may be to substantially lessen com- 
petition or tend to create a monopoly in 



! any line of commerce.' Section 1 of the 
Sherman Act i Comp. St., par. 8820) makes 
unlawful • contract * * * in restraint 
of trade or commerce,' and as construed 
by the Supreme Court in the above-cited 
cases, thoy mean 'contracts which unduly 
restrain trade and commerce.' This lan- 
guage differs materially from the language 
used in section 3 of the Clayton Act. 
That contracts or leases may substantially 
lessen competition was not suflScient to 
make them unlawful under the Sherman 
Act, if. not unduly or oppressively en- 
forced, as was held in the cases herein- 
before cited. 

"The second section of the Sherman 
Act makes it unlawful to monopolize or 
attempt to monopolize any part of such 
trade, while the Clayton Act makes every 
contract, etc., which 'tend to create a 
monopoly in any line of commerce,' un- 
lawful. 

"The bill for the Clayton Act was in- 
troduced in Congress some time after the 
opinions in the Standard Oil Co. and 
American Tobacco Co. cases had been an- 
nounced, and Congress, therefore, was 
familiar with the construction of the Sher- 
man Act by the Supreme Court. As 
stated in the former opinion of this court 
(237 Fed. 127) * * * 

"If it was not intended to change the 
law from what it was under the then 
existing act, its enactment was meaning- 
less and a vain thing, a presumption 
courts •will not indulge in when construing 
legislative acts. Wisconsin Central R. R. 
V. United States, 164 U. S. 190, 202, 17 
Sup. Ct. 45, 41 L. Ed. 399." (U. S. v. 
United Shoe Machy. Co., 264 Fed., 138, 
161, 162.) 

Circuit Judge Johnson, after quoting 
from District Judge Trieber in the United 
Shoe Machinery case (234 Fed. 127, 150), 
said: 

"I am satisfied with the reasoning of 
Judge Trieber that Congress, with the full 
knowledge of the construction which had 
been placed upon the Sherman Act by the 
Supreme Court, did not intend that the 
same construction should be placed upon 
I the specific terms of the Clayton Act; for 
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it chose to define the lessening of compe- 
tition which it declared to be unlawful, 
and to do this used the word 'substan- 
tially' to make it apparent that a real, as 
opposed to an imaginary or fanciful, les- 
sening of competition, was intended. 

''Doubtless a substantial lessening of 
competition would amount to an unreas- 
onable restraint of trade; but I do not 
think it is the duty 'of the court to find 
this before it can pronounce a contract 
unlawful, the effect of which it has found 
may be to 'substantially lessen competi- 
tion.* The reports of the committees of 
both Houses of Congress as well as the 
legislative history of the bill, show the 
intent of Congress to protect the public 
from practices which it believed to be 
inimical to the public good by preventing 



these practices from being put in opera- 
tion. 

"I think, therefore, it is the duty of the 
court to determine whether or not the 
contract had provided means for a real or 
substantial lessening of competition, irre- 
spective of what use has been or is being 
made of these means. 

"By the use of the word 'may' the in- 
tent is manifest to deal with the potential 
evil which a contract may contain, and to 
make the attempt to substantially lessen 
competition unlawful . ' * (Standard Fash- 
ion Co. V. Magrane Houston Co., 254 Fed. 
493, 499.) 

(See also Standard Fashion Co. v. 
Magrane-Houston Co., 259 Fed. 793, 795, 
796; affirmed in a decision of the U. S. 
Supreme Court, April 10, 1922.) 



II. TENDENCY TO MONOPOLY- SHERMAN ANTITRUST ACT. 



WHAT CONSTITrXED MONOPOLIZING AND 
UNLAWFULLY COMBINING. 

To constitute the offense of "monopo- 
lizing, or attempting to monopolize," 
trade or commerce among the States, 
within the meaning of section 2 of the 
Sherman law, it is necessary to acquire, 
or attempt to acquire, an exclusive right 
in such commerce by means which will 
prevent others from engaging therein. 
(In re Greene, 52 Fed. 104.; 

To render a combination unlawful 
under the Sherman law, it need not be 
one which by its terms refers to inter- 
state commerce, but it is sufficient if its 
purpose and effect are necessarily to 
restrain interstate trade. (Gibbs r. 
McNeeley, 118 Fed. 120.) 

"Even if the separate elements of a 
scheme are lawful, when they are bound 
together by a common intent as parts of 
an unlawful scheme to monopolize inter- 
state commerce the plan may make the 
parts unlawful." (Syllabus.) (Swift & 
Co. r. U. S., 196 U. S., 375.) 

A combination formed for the express 
purpose and with, the express intent of 
eliminating the natural and existing com- 
petition in interstate commerce, and of 
monopolizing and restraining such com- 
merce by the employment of unusual 
and abnormal methods of business, or 



which places the direct instrumentalities 
of interstate commerce in such a relation 
as to create a single dominating control 
in one corporation, whereby natural and 
existing competition in such commerce 
is unduly restricted or suppressed, is one 
violatipn of the Sherman law. (U. S. v. 
Great Lakes Towing Co., 208 Fed. 733.) 

NOT NECESSARY TO SHOW AN ACCOM- 
PLISHED OR CONSEQUENTIAL RESULT, 
BUT ONLY A TENDENCY TO MONOPOLY. 

' ' Take the act of 1903, which denouhces 
acts which ' tend ' to bring about the pro- 
hibited results. It is not uncommon in 
criminal law to punish not only a com- 
pleted act, but also acts which attempt 
to bring about the prohibited result. In 
United States v. Knight, 156 U. S. 1, this 
court said: 'Again, all the authorities 
agree that in order to vitiate a contract 
or combination it is not essential that its 
result be a complete monopoly. It is 
sufficient if it really tends to that end, 
and to deprive the public of the advan- 
tages which flow from a free competition.' 
This language was quoted with approval 
in the Addyston Pipe Co. case, 175 U. S. 
237. And in the Northern Securities 
case, 193 U. S. 197, while the Sherman 
Act directly condemned conspiracies and 
combinations in restraint of trade or mo- 
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nopolizing or attempting to monopolize 
the same, this court said (page") 332: 

"That to vitiate a combination, such 
as the act of Congress condemns, it need 
not bo shown that the combination in 
fact results, or will result, in a total sup- 
pression of trade, or in a complete mo- 
nopoly, but it is only essential to show 
that by its necessary operation it tends 
to restrain interstate or international trade 
or commerce, or tends to create a mo- 
nopoly in such trade or commerce, and 
to deprive the public of the advantages 
that flow from free competition.' 

"As to the phrase 'reasonably calcu- 
lated," what does it include less than 
acts which, when fairly considered, tend 
to accomplish the prohibited thing, or 
which make it highly probable that the 
given result will be accomplished? 

"Again, speaking of the Sherman Act, 
this court said iq Swift & Co. v. United 
States, 196 U. S. 375: 

'••The statute gives this proceeding 
against combinations in restraint of com- 
merce among the States and against at- 
tempts to monopolize the same. Intent 
is almost essential to such a combination 
and is essential to such an attempt. 
\Miere acts are not sufficient in them- 
selves to produce a result which the law 
seeks tjo prevent, f6r instance, the mo- 
nopoly, but require further acts in addi- 
tion to the mere forces of nature to bring 
that result to pass, an intent to bring it to 
pass is necessary in order to produce a 
dangerous probability that it will happen. 
Commonwealth v. Peaslee, 177 Massa- 
chusetts, 2(j7, 272. But when that in- 
tent and the consequent dangerous prob- 
ability exists, this statute, like many 
others, and like the common law in some 
cases, directs itself against that danger- 
ous probability as well as against the com- 
pleted result. '" (Waters- Pierce Oil Co. 
?'. Texas, 212 U. S. 86, 109-110.) 

" 1 1 is urged that this competitive traf- 
fic was infinitesimal when compared with 
the gross amount of the business trans- 
acted by both roads, and so small as only 
to amount to that incidental restraint of 
trade which ought not to be held to be 
within the law; but we think the testi- 
mony amply shows that, while these 



roads did a great deal of business for which 
they did not compete, and that the com- 
petitive business was a comparatively 
small part of the sum total of all traffic, 
State and interstate, carried over them, 
nevertheless such competing traffic was 
large in volume, amounting to many mil- 
lions of dollars. Before the transfer of 
the stock this traffic was the subject of ac- 
tive (competition between these systems, 
but by reason of the power arising from 
such transfer it has since been placed un- 
der a common control. It was by no 
means a negligible part, but a large and 
valuable part, of interstate commerce 
which was thus directly affected." (U. 
S. r. Union Pacific R. R. Co., 226 U. S. 
61.88.) 

"It is further contended thaf the com- 
petition is such in the market for which 
this coal is intended, and the coal pro- 
duced by the operators, parties to this 
agreement, is such a small fraction of the 
quantity sold, that it can not affect prices 
materially . 1 1 is not required, in order to 
A'iolate this statute, that a monopoly be 
created. It is sufficient if that be the 
necessary tendency of the agreement. 

'The statute is not limited to contracts 
or combinations which monopolize in- 
terstate commerce in any given com- 
modity, but seeks to reach those which 
directly restrain or impair the freedom of 
interstate trade. The law reaches com- 
binations which mav fall short of com- 
plete control pf a trade or business, and 
does not await the consolidation of manv 
small combinations into the huge 'trust' 
which shall control the production and 
sale of a commodity." ((Chesapeake & 
Ohio Fuel Co. v. U. S. 115 Fed. 610, 623, 
624.) 

' ■ The criterion as to whether any given 
business scheme falls within the prohibi- 
tion of the statute is its effect upon inter- 
state commerce, which need not be a 
total suppression of trade nor a complete 
monopoly ; it is enough if its necessarj^ op- 
eration tends to restrain interstate com- 
merce, and to deprive the public of the 
advantages flowing from free competi- 
tion." (U. S. V. MacAndrews & Forbes 
Co., 149 Fed. 823, 833.) 
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THERE MAV BE RESTRAINT OF TRADE 
WITHOUT MONOPOLY BUT NO MONOPOLY 
WITHOUT RESTRAINT OF TRADE. 

'There may be, I think, an unreason- 
able restraint of trade which does not con- 
stitute a monopoly; though there can be 



no monopoly which does not constitute 
an unrestsonable restraint of trade." 
(U. S. V. Whiting, 212 Fed. 466, 478.) 

(See also National Cotton Seed Oil Co. 
V, Texas, 197 U. S., 115, 129.) 



in. RESTRAINT OF TRADE— SHERMAN ANTITRUST ACT. 



UNLAWFUL IF NECESSARY EFFECT IS TO 
RESTRAIN TRADE OR COMMERCE. 

'*If there was a conspiracy, and that 
tended necessarily to impose the re- 
straints prohibited, the constituent ele- 
ments, whether legal or not, are enough 
to give the scheme a body. A series of 
acts, each or any one of which may be 
innocent in itsWf may be wrongful if the 
direct object, purpose, or result thereof 
be to carry into effect a previous agree- 
ment' or conspiracy, whereby the free 
flow of trade or commerce between the 
States and with foreign nations, or the 
liberty of the trader to carry on such busi- 
ness, be obstructed. 

"* * * The Government need not 
show that a conspiracy is entered into for 
the direct purpose of restraining trade or 
commerce, if such restraint is its neces- 
sary effect, and if this, with the other ele- 
ments stated, be shown beyond a reason- 
able doubt." (U. S. V. American Naval 
Stores Co., 172 Fed. 455, 463.) 

By the terms of an agreement with an 
association of dealers the manufacturers of 
tile, mantels, etc., bound themselves not 
to sell goods in San Francisco, or within a 
radius of 200 miles therefrom, to anyone 
not a member of the association. The 
plaintiffs not members of the association 
wore unable to purchase goods of the 
manufacturers. It could not be demon- 
strated that by reason of the agreement 
the total amount of interstate trade would 
be at all diminished. However, the Su- 
preme Court held that it was sufficient if 
it could be seen that the tendency of the 
combination was such as to diminish such 
interstate trade. (Montague v. T.owry et 
al., 193 U. S. 38.) 

(See also Ellis v. Inman Poulsen & Co., 
131 Fed. 182.) 

*' It is not necessary that the effect nec- 
essarily be to restrain trade or commerce. 



It is suflficient if the combination have 
that effect." (Bobbs-Menill Co. 'v. 
Straus, 139 Fed. 165, 192.) 

EFFECT MUST BE DIRECT AND SUBSTAN- 
TIAL AND NOT INCIDENTAL OR INDIRECT. 

"If the necessary effect of a combina- 
tion to engine in or conduct interstate or 
international commerce is but inciden- 
tally and indirectly to restrict competi- 
tion therein, while its chief result is to 
foster the trade and to increase the busi- 
ness of those who make and operate it, it 
does not fall under the ban of this law." 
(Syllabus.) (Union Pacific Coal Co. v. 
U. S., 173 Fed. 737.) 

One of the purposes of the antitrust act 
of July 2, 1890, in making illegal every 
contract, combination, or conspiracy in 
restraint of trade or commerce among the 
several States, is to maintain interstate 
commerce. on the basis of free competi- 
tion, and any contract, combination, or 
conspiracy, the purpose or direct effect of 
which is to restrict such free competition 
by way of transportation or otherwise, is 
in restraint of interstate commerce ^and 
unlawful. (U. S. v. Reading Co., 183 
Fed. 427.) 

"The natural, direct, and immediate 
effect of competition is, however, to lower 
rates, and thereby increase the demand 
for commodities, the supplying of which 
increases commerce, and an agreement, 
whose first and direct effect is to prevent 
this play of competition, restrains instead 
of promoting trade and commerce. 
* * * An agreement of the nature of 
this one which directly and effectually 
stifles competition, must be regarded 
under the statute as one in restraint of 
trade, notwithstanding there are possibil- 
ities that a restraint of trade may also 
follow competition that may be indulged 
in until the weaker roads are completely 
destroyed, * * *." (U. S. v. Joint 
Traffic Assn., 171 U. S. 505, 577.) 
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**When the direct, immediate, and in- 
tended effect of a contract or combination 
among dealers in a commodity is the en- 
hancement of its price, it amounts to a 
restraint of trade in the commodity, even 
though contracts to buy it at the en- 
hanced price are being made." (Addy- 
ston Pipe & Steel Co. v. U. S., 175 U. S. 
211, 246.) 

*' Every combination or conspiracy 
which would* extinguish competition 
between otherwise competing concerns 
engaged in interstate trade or commerce, 
and which would in any way restrian such 
trade or commerce, is illegal. The nat- 
ural effect of competition is to increase 
commerce, and an agreement whose direct 
effect is to prevent this play of competi- 
' tion restrains instead of promotes trade 
and commerce." (Syllabus.) Northern 
Securities Co. v .U. S., 193 U. S. 197.) 

(See also 120 Fed. 721.) 

*' There is a distinction between re- 
straint of competition and restraint of 
trade. The latter expression had, when 
the antitrust act was passed, a definite 
legal signification. Not every combina- 
tion in restraint of competition was, in a 
legal sense, in restraint of trade. Two 
men in the same town engaged in the 
same business as competitors may unite 
in a copartnership, and thereafter, as 
between themselves, substitute coopera- 
tion for competition. Their combination 
restrains competition, and if their town is 
located near the line between two States, 
and each has been trading in both States, 
their combination restrains competition 
in interstate trade. But it does not nec- 
essarily follow that such restriant of com- 
petition is a restraint of interstate trade 
and commerce. The determination of ' 
whether it be so must depend upon the 
facts and circumstances of each individual 
case. It is undoubtedly the policy of 
the statute that competitive conditions 
in interstate trade should be maintained 
wherever their abolition would tend to 
suppress or diminish such trade. But 
this being true does not read into the 
statute a denunciation of all agreements 
that may restrain competition without 
regard to their purpose or direct effect to 
restrain Hrade or commerce among the 



several States.' To what extent the 
antitrust act condenms combinations that 
restrain full and free competition in inter- 
state trade is a quession that has been 
much debated. For a dozen years at 
least it has been settled that it does not 
condemn combinations which only in- 
directly, remotely, or incidentally re- 
strain interstate trade." (U. S. v. E. I. 
Du Pont DeNeumours & Co., 188 Fed. 
127, 150.) 

In determining whether a transaction 
constituted an illegal contract, combina- 
tion, or conspiracy in restraint of inter- 
state trade or commerce, or to monopolize 
the same in violation of the Sherman Act, 
the intention of the parties may or may 
not be material, depending on whether 
or not the necessary effect of the agree- 
ment or acts done is to directly restrain 
such trade or to create such monopoly. 
(Bigelow V. Calumet & Hecla Mining Co., 
167 Fed. 704; White well v. Continental 
Tobacco Co., 125 Fed. 454; Jayne v. Loder, 
149 Fed. 21; Virtue v. Creamery Package 
Mfg. Co., 179 Fed. 115; affirmed in 227 
U. S. 8; Hopkins v. U. S., 171 U. S. 578; 
Cincinnati, etc.. Packet Co. v. Bay, 200 
U. S. 179; Anderson v. U. S., 171 U. S. 
604.) 

(See also Loewe v. Lawler, 208 U. S. 
274; Northern Securities Co. i;. U. S., 193 
U. S. 197; U. S. V. Joint Traffic Assn., 17-1 
U. S. 505; U. S. v. Trans-Missouri Freight 
Assn., 166 U. S. 290; Gibbs v. McNeely, 
118 Fed. 120.) 

ACTS TO FOSTER TRADE NOT UNLAWFUL 
IF EFFECT ONLY INDIRECTLY RESTRAIN 
TRADE. 

"The Supreme Court has declared that 
the true construction of the first section 
is that no contract, combination, or con- 
spiracy is denounced by it unless its 
necessary effect is to directly and sub- 
stantially restrict competition in com- 
merce among the States. By a parity of 
reasoning the correct interpretation of 
the second section must be that no at- 
tempt to monopolize a part of commerce 
among the States is made illegal or pun- 
ishable by the provisions of that section 
unless the necessary effect of that attempt 
is to directly and substantially restrict 
commerce among the States. The acts of 
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the defendants had no such effect. They 
evidenced nothing but the legitimate 
efforts of traders to secure for themselves 
as large a part of interstate trade as possi- 
ble, while they left their competitors free 
to do the same. It was not — ^it could not 
have been — the purpose or the effect of 
the second section of this law to prohibit 
or to punish the customary and universal 
attempts of all manufacturers, merchants, 
and traders engaged in interstate com- 
merce to monopolize a fair share of it in 
the necessary conduct and desired en- 
largement of their trade while their 
attempts leave their competitors free to 
make successful endeavors of the same 
kind. The acts of the defendants were 
of this nature, and they did not violate 
the second section of the law. An at- 
tempt to monopolize a part of interstate 
commerce, the necessary effect of which 
is to stifle or to directly and substantially 
restrict competition ip commerce among 
the States, violates the second section of 
this act. But an attempt to monopolize 
a part of interstate commerce which pro- 
motes, or but indirectly or incidentally 
restricts, competition therein, while its 
main purpose and chief effect are to in- 
crease the trade and foster the business 
of those who make it, was not intended to 
be made, and was not made, illegal by 
the second section of the act under con- 
sideration, because such attempts are in- 
dispensable to the existence pf any com- 
petition in comnierce among the States." 
(Whitewell v. ('ontinental Tobacco Co., 
125 Fed. 454, 462, 463.) 

(See also Union Pacific Coal Co. v. 
U. S., 173 Fed. 737; U. S. v. Joint Traffic 
Assn., 171 U. S. 505; Anderson v. U. S., 
171 U. S. 604.) 

Where a combination of manufacturers 
and wholesalers of wall papers was 
claimed to be in restraint of trade and 
in violation of the Sherman Law, it was 
immaterial to the invalidity of the com- 
bination that the agreement was valid 
at common law as imposing only a reason- 
able restraint on competition, pro\ided 
the direct result of its operation was to 
directly restrain freedom of commerce 
between the States or with foreign na- 
tions. (Continental Wall Paper Co. v. 
\'oight & Sons Co., 148 Fed. 946.) 



GOOD MOTIVES OR BETTER PRICES TO 
THE CONSUMER IMMATERIAL. 

The statute books not to effect upon 
prices but to eTiect upon competition. 
(U. S. V. Swift & Co., 122 Fed. 529, 
534; U. S. V. Great Lakes Towing Co., 
208 Fed. 733, 743; Armour Pack. Co. r. 
U. S. 209 U. S. 56, 62; Standard Sani- 
tary Mfg. Co. V. U. S. 226 U. S. 20, 49.) 

JUDICIAL INTERPRETATION. 

"Monopoly and unreasonable restraint 
of trade are, after all, not questions of 
law, but questions of hard-headed busi- 
ness rivalry, and whether there is mo- 
nopoly of an industry, whether trade 
is subjected to unreasonable restraint, 
whether there is unfair competition, are 
facts about which business competitors 
best know and are best qualified to speak. 
And it may be accepted as a fact that 
where no competitor complains, and 
much more so, where they unite in testify- 
ing (Campbell, vol. 5, p. 1857; Smith, 
vol. 19, p. 7942; King, rol. 6, p. 2121; 
Bowron, \ol. 25, p. 10247; Pigott, vol. 
26, p. 11075; Manning, vol. 19, p. 7701) 
that the business conduct of the Steel 
Corporation has been fair, we can rest 
assured there has been neither monopoly 
nor restraint." (U. S. v. U. S. Steel 
Corp., 223 Fed. 55, 79.) 

"In view of the common law and the 
law in this country as to restraint of trade, 
which we have reviewed, and the illumi- 
nating effect which that history must 
have under the rule to which we have 
referred, we think it results: 

"(a) That the context manifests that 
the statute was drawn in the light of the 
existing practical conception of the Ijiw 
of restraint of trade, because it groups 
as within that class, not only contracts 
which were in restraint of trade in the 
subjective sense, but all contracts or 
acts which theoretically were attempts 
to monopolize, yet which in practice 
had come to be considered as in restraint 
of trade in a broad sense. 

"(6) That in view of the many new 
forms of contracts and combinations 
which were being evolved from existing 
economic conditions, it was deemed 
essential by an all-embracing enumera- 
tion to make sure that no form of contract 
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or combination by which an undue re- 
straint of interstate or foreign commerce 
was brought about could save such re- 
straint from condemnation. The statute 
under this view evidenced the intent 
not to restrain the right to make and 
enforce contracts, whether resulting from 
combination or otherwise, which did 
not unduly restrain interstate or foreign 
commerce, but to protect that commerce 
from being restrained by methods, 
whether old or new, which would consti- 
tute an interference that is an undue 
restraint. 

"(c) And as the contracts or acts em- 
braced in the provision were not ex- 
pressly defined, since the enumeration 
addressed itself simply to classes of acts, 
those classes being broad enough to 
embrace every conceivable contract or 
combination which could be made con- 
cerning trade or commerce or the sub- 
jects of such commerce, and thus caused 
any act done by any of the enumerated 
methods anywhere in the whole field 
of human acti"\T.ty to be illegal if in re- 
straint of trade, it inevitably follows that 
the provision necessarily called for the 
exercise of judgment which required 
that son?e standard should be resorted 
to for the purpose of determining whether 
the prohibitions contained in the statute 
had or had not in any given case been 
violated. Thus not specifying but in- 
dutiably contemplating and requiring a 
standard, it follows that it was intended 
that the standard of reason which had 
been applied at the common law and in 
this country in dealing with subjects of 
the character embraced by the statute, 
was intended to be the measure used for 
the purpose of determining whether in a 
given case a particular act had or had not 
brought about the wrong against which 
the statute pro\dded." (Standard Oil 
Co. V. U. S., 221 U. S. I, 59, 60.) 

The words ** restraint of trade" at com- 
mon law, and in the law of this country 
at the time of the adoption of the anti- 
trust act, only embraced acts, contracts, 
agreements, or combinations which 
operated to the prejudice of the public 
interests by unduly restricting compe- 
tition or by unduly obstructing due 



course of trade, and Congress intended 
that those words as used in that act 
should have a like significance; and the 
ruUng in Standard Oil Co. v. United 
States, ante, page 1, to this effect is re- 
expressed and reaffirmed. U. S. r. 
American Tobacco Co., 221 U. S. 106.) 

IN SPECIFIC CASES. 

* * * where, as was the case here, 
a large number of independent manu- 
facturing concerns are engaged in making 
and selling, under different patents and 
in various forms, an extensively used 
article, competition between them is the 
natural an inevitable result, and thereby 
the public interest is promoted. There- 
fore, a combination between such manu- 
facturers, which imposes a widespread 
restraint upon the trade, and destroys 
competition, is as injurious to the com- 
munity, and as obnoxious to sound 
public policy, as if the confederates were 
dealing in unpatented articles." (Na- 
tional Harrow Co. v. Hench, 76 Fed. 667, 
669; affirmed in 83 Fed. 36.) 

By a contract between a fuel company 
and an association composed of 14 per- 
sons, firms, and corporations independ- 
ently engaged in producing coal and 
coke in a certain district on a line of a 
railroad, the company was to handle for 
a term of years the entire output of the 
members of the association intended for 
the western market, and shipped over 
such line of railroad, and bound itself 
not to sell the product of any competing 
mines. A minimum price at which the 
coal and coke should be sold was to be 
fixed by the executive committee of the 
association from time to time, and the 
company agreed to pay such price, to 
obtain as large a profit as possible, and to 
account to the association for all of the 
s^me, above a fixed sum per ton, which it 
was to retain as compensation. The 
amount to be furnished by each member 
of the association was also to be fixed by 
the executive committee, and each was 
to receive payment at the same rate, to 
be based on the average price realized 
for the particular grade furnished during 
the current month. It was also provided 
that anv other producer of coal to be 
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shipped on such line of railroad might 
become a party to the contract by a 
majority vote of the members of 
the association. Held, that such con- 
tract was illegal, under the antitrust 
law, as in restraint of interstate com- 
merce, and as tending to create a 
monopoly. (Chesapeake & Ohio Fuel 
Co. V, U. S. 115 Fed. 610.) 

A contract by which a manufacturing 
company, whose products are sold in 
interstate commerce, makes another sole 
agent for the sale of its products, is not in 
violation of the Sherman Act as in 
restrahit of interstate trade and com- 
merce; its effect on such commerce, if 
any, being indirect and incidental. 
(Virtue et al v. Creamery Package Mfg. 
Co. et al., 179 Fed. 115; affirmed in 227 
U. S. 8.) 

''Construing together the provisions of 
section 2 of the Clayton Act the last pro- 
viso in effect authorizes persons engaged 
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in selling goods in interstate commerce 
to select their own bona fide customers, 
provided the effect of such selection is 
not to substantially and unreaasonably 
restrain trade; and the refusal of a manu- 
facturer to sell its product to a dealer, 
who avowedly uses it in a manner which 
injures and lessens the trade of the 
maker, can not be said to be an unreason- 
able restraint of trade, nor a violation of 
the statute." (Syllabus.) (Great At- 
lantic & Pacific Tea Co. v. Cream of 
Wheat. Co., 224 Fed. 566.) 
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